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INTRODUCTORY 


The volume microcopied on this roll has the following back- 
strip title: "29 / Shanghai / August 6, 1879 / February 2, 1880 / 
nt / of State." It contains despatches, with enclosures, 
addressed to the Department of State from United States consular 
officials at Shanghai, China, between August 6, 1879, and February 2, 
1880. The contents are registered on Roll 1 of the microcopy. 


The volume is part of a body of records in the National Archives 
designated as Record Group No. 59, General Records of the Department 
of State. It is volume 29 of a series generally referred to as 
Consular Despatches, Shanghai. 
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prostate. (He continues well at the beginning of December.) 


He returned on the 27th May with a history of good health till the beginning of the month when he 
had severe symptoms of nephralgia caleulosa. Ten days later he noticed that the stream stopped suddenly 
fore. He ‘complained much of severe rheumatic pains in all his joints, anorexia and sleeplessness. 
28th May.—I crushed a stone measuring § inch in the seized diameter, and felt a concretion in the 
prostate which I could not dislodge. On the 30th he passed a quantity of detritus, and a uric acid stone 
rather waterworn, less than } inch thick and with the impression of the male blade of the lithotrite on one of its 
faces. On the 6th June, the symptoms, though much less urgent, continuing, I crushed another stone, the 
remainder, I think, of the former one. No manipulation with the short-beaked sound was sufficient to 
detach the prostatic mass. -Two days later he was, he said, sensible of the grating of two fragments at the 
neck of the bladder. He now rapidly regained strength and appetite, the urine was clear, free from 
albumen, and passed painlessly about once in three hours. A fragment—he thought two—now descended 
into the urethra, but he would not consent to an attempt to remove it. It gradually advanced to the front 
of the perinmum and lodged there, setting up a good deal of irritation. Attempts with urethral forceps 
having failed, on the 21st June I cut down on it, and removed a piece 1} inch long moulded to the urethra. 
On the ‘29th June he left the hospital perfectly well, the sound detecting nothing in the bladder or at the 


5! 


The lithographs on the opposite page represent respectively the condition before senietions 
and the appearance. two months after convalescence, in the case published by me nearly three 


years ago (Oustoms Medical Reports, ix. 18). The patient has been frequently seen since, and 


continues in perfect health. 


be found in the following paragraphs :-— 


- . Mr. Stent of the Customs service recently read an interesting paper on Chinese eunuchs, 
before the local Asiatic Society. To that paper I am (with the author's permission) indebted for 
the facts relating to the operation of castration and to the status of eunuchs in China, which will 


SuraicaL! operations among the Chinese are for the most part cians under the headings of 
acupuncture, the application of the moxa, and the opening of abscesses. The first two are practiced for all 
manner of diseases, the sole necessary indication being the presence of local pain or swelling. The last is 
adopted only when the fluid contents of a tumour are visibly approaching the surface, and no doubt 
superficial aneurisms occasionally happen to be so treated. But, as a rule, Chinese practitioners are both 
timid and tardy in their use of the knife, and for this reason foreign surgeons find that a large part of their 
work among the natives consists in the opening of huge collections of pus which have burrowed between the 
muscular planes, and the treatment Of sinuses whose orifices have, often for years, been carefully closed with 
resinous plasters. The powerlessness of Chinese practitioners when confronted by obstetric difficulties or by 


such accidents as extravasation of urine, has been sufficiently illustrated a few pages back. 


The one 


exception to the general rule is found in the boldness with which the Chinese castrate men and animals. 
By some extraordinary chance they have even discovered the dependence of conception upon the presence of 
the ovaries, and acting upon this knowledge, they not only castrate boars and cocks, but spay sows with 


remarkable skill and success. 


The operation of castration is mentioned in native histories as early as 1100 B.C., when it was by edict 
constituted one of the recognised modes of punishment for certain grave offences. Its object, when per- 
formed in pursuance of a sentence, appears always to have been purely punitive, not preventive on any theory 
such as has more than once been broached in England, and which has to my mind much to recommend it, 
that criminals of the worse sort should be prevented from founding or increasing criminal families. According 
to Mr. Srant, the last recorded occasion on which its performance was inflicted as a penalty was in 1856 
when a number of rebels were captured in the metropolitan province, having with them several boys undér 


* A portion of the following pages appeared in the Lancet of 28th July 1877. 
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in the Peking Gazette of the 28th November 1877, proves that in special caseé the same Jenene: is ¢ 
still inflicted. The following is a translation of the edict referred to:— 


Yu Lun, governor of ‘Anhwei, memoriafises, reporting that when, in 1872, certain disturbances had broken 
out on the borders of that province and of Honan, after the apprehension of the leader of the risiug, Li Liv by name, 
which took place in Honan, the government forces in Anhwei further effected the capture of this malefactor's son, 
Li Mao-tz’s, at that time six years of age. The child was handed over by the governor then in office to the district 
thagistrate of Hwaining to be kept imp.isoned until he should reach the proper age to be dealt with according to law. 


and the magistrate of the said district has now reported that the prisoner has reached the age of eleven, and acknowledges : 


that he is the son of the insurgent leader Li Liv, but that owing to his tender years at the time he knew nothing of his 
father’s treasonable designs. The law runs as follows :— 


The children and grandchildren of rebels, if not themselves privy to the treasonable designs of their parents, shall be 
delivered into the hands of the Imperial Household to be castrated, and shall be forwarded to Turkestan and given over as slaves 
to the soldiery. If beneath the age of ten, they shall be confined in prison until they shall have reached the age of eleven, 
whereupon the sentence of the law shall be carried into effect. 


As the prisoner in question has now reached the prescribed age, execution of the sentence of the law must be 
proceeded with; and submission to this effect having been niade by the Provincial Judge, on application made by the 
Prefect of Hwaik‘ing-fu, the governor has approved the same, and has communicated with the Board in due form. He 
requests that instructions be issued accordingly. 


Rescript:—Let the Board of Punishments take note. * 


In China, however, as elsewhere, eunuchs are in general made in order to qualify them to act as palace | 


servants, and occasionally as palace executioners. They maybe kept only by certain members of the imperial 
family and in the palaces of the eight hereditary princes whose ancestors assisted in establishing the present 
dynasty. The emperor has 3,000 in his service, exclusive of 18 castrated Lamas who act as domestic 
chaplains ; each prince of the blood and imperial princess is obliged to maintain 30, and so on through the 
different grades, the number diminishing as the distance from the head of the reigning house increases. 
Every fifth year each prince supplies eight young eunuchs for the palace, but as this contribution does not 
by any means meet the demand, the general public is called on to send in adults or adolescents as candidates 
for the painfully acquired honour of palace employment. As a matter of fact there is no dearth of persons 
willing to submit to castration. Boys are compelled by their parents to offer themselves; while, as to 
adults, mea who are at once poor and lazy are tempted by the certainty of an assured income with little 
or nothing to do for it, and men with a peculiar form of ambition are seduced by the mystery and importance 
of the duties supposed to be confided to eunuchs. Thus it happens that at the present’ monient some of 
the eunuchs in Peking have wives and families. But when a eunuch dies he is buried not with his family, 
whether he has one of his own or not, but in a place specially set apart, whither every spring and antumn a 
body of eunuchs repairs to offer those sacrifices which in the Presents course of life are offered by children to 
the manes of their fathers. 

The operation is performed at an ontabiichentad maintained for the purpose immediately outside one 
of the palace gates. ‘The operators are known as knifers, and they contrive to keep the trade in their own 
families. For each castration, and the subsequent care of the case they receive the equivalent of £1.16.0 
sterling. 


When about to be operated on, the patient is placed in a semi-supine position on a broad bench. 


One man squatting behind him grasps his waist, and one man is told off to each of his legs. Bandages are 
fastened tightly round the hypogastric and inguinal regions, the penis and scrotum are three times bathed in 
a hot decoction of pepper pods, and the patient, if an adult, is solemnly asked whether he repents or will 
ever repent his decision. If he appears doubtful he is unbound and dismissed, but if his courage has held 
out, as it usually does, all the parts are swiftly swept away by one stroke of a ran knife ; a pewter 
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plug is inserted into the urethra, and the wouud is covered with paper soaked in cold water and is firmly 
bandaged. The patient, supported by two men, is then walked about the room for two or three hours, 
aftex which he is permitted to lie down. For three days he gets nothing to drink nor is the plug removed 
from the urethra. At the end of this period the dressings are changed, and the accumulated urine is 
allowed to escape. The parts generally heal in about one hundred days, when the patient is inspected by 
an old experienced eunuch in order to make sure that the mutilation is complete. About two per cent. of 
all cases prove fatal, some by hemorrhage, some by extravasation, and some doubtless by irritative fever. 
Mr. Stent says nothing about obliteration or contraction of the canal of the urethra, although one would 
expect that the process of cicatrisation would frequently produce this accident. For a long time after 
operation there is ‘incontinence of urine. Hence a common Chinese saying—* He stinks like a eunuch.” 

The organs removed are embalmed and sealed up‘in pint vessels. Whenever a eunuch is nominated 
for appointment to any post he must produce his vessel, and have its contents inspected by the proper 
authority. Should the parts be lost he has to borrow or hire the vessel belonging to another. When he 
dies his organs are buried with him. 

It would seem that even after the very radical operation just deadribed, a growth is occasionally 
reproduced round the urethra sufficient to excite the suspicion of a jealous tyrant, and perhaps the interest 
and curiosity of the members of his harem. At all events, history records that in the middle of last century, 
areport having been made to the Emperor that some of the palace eunuchs had become dangerous, the 
entire staff were “swept clean” a second time. | | 

When young, according to Mr. Srmwt, eunuchs are rather like handsome girls, but are easily dis- 
tinguished by the total absence of hairor down on their cheeks, and by their falsetto voice (vox fracta). > 
They age rapidly. They have little or no muscular strength, but a lavish deposit of subcutaneous fat makes 
them stout. As this fat is absorbed soon after middle age is reached, an elderly eunuch is repulsive in 
appearance, resembling a wrinkled, withered hag. In walking, eunuchs lean forward, keeping the legs close 
together with the toes pointed outwards. When riding they do not grip the saddle, but trust to the 
stirrups alone. By these marks the Chinese recognise the approach of a eunuch while he is still at a great 
distance. Eunuchs are hysterical, easily moved to violent wrath, and as easily appeased, readily amused 
or depressed, but with no tendency to melancholy or suicide, They are generally timid and harmless, 
affectionate to women and children, and passionately attached to pets, especially to dogs. They are honest — 
and charitable, and are noted as not being hagglers. They are all gamblers. They are moved to revenge 
chiefly by allusions to their deficiency. 

Tt will not be without interest to draw, as far as may be, a historical parallel between the Chinese 
practice of castration, and the same practice as found among other nations. It is of great antiquity. The 
earliest notice of eunuchs occurs in the Bible, and relates to Egypt:—Jgitur Joseph ductus est in Algyptum, 
emitque eum Putiphar eunuchus.* It seems strange that Potiphar should have had a wife, but he may have 
been mutilated after marriage, as sometimes happens in China, or he may have been incompletely 
mutilated, which would appear to have sometimes been the case in Rome,5 or he may have taken a wife 
merely for show and to complete his establishment. This also was done at Rome. The Jews kept up the 
practice, and adopted all three of the operations which will be noticed further on? I do not remember 
any allusion to the practice in Homer. Hustop® tells the story of the mutilation of Uranos by his son 
4 Juvmnat, Sat. ii, 111, ; 6 JuvenaL, when describing the prodigious doings of his 
| (Lxx) Gen. xxxix.1. The Egyptians kept up time, says (i. 22) Quum tener uxorem ducat spado. 

the practice of castration as an introduction to high 7 Non intrabit eunuchus attritis (QAadiag LXx,) vel ampu- 
office (Hora. Epod, ix. 11 seqq). tatis testiculis et abscisso veretro ecclesiam Domini (Deut. 
Bagh aero chy eas ceeapieedin xxiii. 1). For much interesting information upon this 


part of the subject, see Surra’s Dictionary of the Bible, 
vol. i. sv. Eunvcn. 


qualifies him and his companions as steriles ; and (vi. 2) 
he writes :—At prius (o mores /) et spado moechus erat. 
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Kronos, whence it is clear that the operation was at least known in his day to the Greeks, Hxroporvs9 
tells how one Hermorimos who was purchased as a child by a Chian named Panronios was castrated by 
him, and was subsequently sold to Xerxes. Having come to power, he got Panronios and hig four sons 
into his hands, and revenged himself by compelling Panroytos to castrate all four of his sons, and when he 
had finished the sons were forced to castrate their father. Hroporus*® states also in ‘his account of the 
second Persian conquest of Ionia (about 540 B.C.) that as soon as the Persian generals had mastered the 
cities, they chose the handsomest young men and turned them into eunuchs, Araenazus** t preserves 
-accounts of the practice among the Medes and Lydians, and says that the latter nation had discovered the 
secret of ovariotomy. At what time the operation was introduced into Rome it would be hard to say. The 
worship of Cybele, whose priests were eunuchs,'* was imported from Pessinus in Phrygia, during the second 
Punic war* (205 B.C.). The priests recruited their ranks by castrating candidates obtained ¢ither by fair 
means or foul, and considered it their duty to mutilate every youth upon whom by force or fraud they could 
lay their hands. Thus Marriaz,™ in his waggish way, relates a story of the discomfiture of a band o 
priests who met an old man travelling with a young and handsome slave. Anxious to castrate the latter, 
they asked where he would lie after retiring to rest, but he suspecting a plot indicated the place that 
to be occupied by his master. In the dark, accordingly, they mutilated the wrong man. This anxiety t 
set a seal on people recalls the enthusiasm of the sect of Valesians who in the fourth century A.D. devoted 
themselves to the making of eunuchs, until in 325 the Council of Nice reproved the practice, I bei 
however, that the right of every person who has undertaken vows of chastity to render the infraction of tl 
vows impossible in his own case is still by many Catholic theologians held to be a matter for decision by th 
conscience of each individual, The Valesians are in modern days represented by the Russian Shopisy, 
perform emasculation, either complete or partial, upon themselves and seek to get as many adult males | 
possible into their clutches. They likewise mutilate the women of their order by amputating the breasts o 
disfiguring them by slashes made more or less at random. The Skoptsy intermarry, and it “— aha da 
these unions are not invariably unfruitful, and are frequently happy. ‘The personal character of the m 
of the sect stands very high, the probity of a Skopet being almost proverbial.*> | 
In Rome there were three classes of mutilated persons’ :—Castrati, treated in much the same way a8 
that adopted by the Chinese and also by the Turks; * spadones, who were “castrated” in our modern. sense; 
and ¢hlibie, who were rendered impotent by attrition or crushing (AiG). It is probable, for reasons before 
assigned, that there was also a subdivision of the second class including those who were only partially 
emasculated. From Juvenat’s account?” of the careful supervision exercised by Roman ladies over the 
castrations of mature victims made for their enjoyment, it is clear that at the time and under the circumstances 
of which he speaks, the testicles only, or perhaps with the whole or part of the scrotum,’® were removed. The 
sufferers became burly as they advanced in life,?9 but not handsome it would seem.*° Curiously supporting i 
the notion held by the Chinese, the Romans supposed that after castration the penis grew to @ great size, 80 a8 
to challenge comparison with the appendage credited to Priapus**, Castration when required to remedy ¢ 
remove disease was performed exactly in the modern way *? by accredited surgeons, but even in their hands 
9 Hist., viii..105, 106. _ _p. 600, and in the Progrés Médical 1876, Nos. 51-53 
© Ibid, vi. 32. | | and 1377, Nos. 16, 17. 
11 Deipnosoph., xii. 9, 11.  Abecies et quare Samia tii mentale tte? ans, i 
*2 The priests of Cybele were castrated in order to typify 81, 3.) . : 
the treatment that ought to be inflicted on those who * Sat, vi. 366 seqq. 
outraged the divinity of the great mother of gods ** Supervacuam carnem (Jvv. ii, 116). 
(Lucretius, De Rerum Naturd, ii. 614; Ovi. Fasti,iv. 9 (Juv. vi. §12 and Prratus, Sat. v. 186.) 
a2i). They were notoriously addicted to abominable °° Hic est vetus, vietus, veternosus scnex ¥ | 
vices (Juv. viii. 176). Colore mustellino.—Tanunt. Eunuchusiv.4 
"3 Livy, Hist., xxix. 10, 11, and Ovi, Fasti, iv. 255. Tih Reteee hers meet ) 
 Bpigramm., iii. 91. Old fellow.—CoL 
15 The best and most accessible accounts of the Skoptsy will 
be found in the Revue des Dew Mondes, 1 Juin 1875, 
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ee . 
telegrams sent and the transaction : 
‘apd 1 did so, This was after Mr. Shaw’s 
krupte , but we had not got into 
wn t think it uite possible, as a 
as man, that if the bank had known 
pasture Of the telegrams before they 
ht the bills, that they would still have 
ght them, I handed the bills to a broker. 
jid not deal with the bank direot, I did 
give the broker any icular instructions 
ir a8 Lremember, The bills I sold were 
4) documentary and clean bills, but the 
“t, representing the £6,458 were all clean 
Is. The firat bill on account of the £6,458 
sold, I think, om the Sth July, 1878. 
bills were drawn out in the usual way, 
4 were, Lbelieve, all for an odd amount, The 
9) on the Sth July was for £1,270 4. 9d., and 
ve was another the same day for £716 19s. 
+ These were on account of the £6,458, and 
¢ clean bills, Then there was a bill 
‘ost documents for £296 126. 1d.; and on 
next day another bill against documents 
£305 198, 9d., and another against docu- 
ents for £1,829 Is. Od. These, were bills 
inst documents, On the 9th July, 1878, 
jean bills were drawn on account of the sum 
{ £6,498, for £970 18s, 4d., £1,020 17s. 
id. aud £898 14s, 7d.; and on the 17th July, 
1978, another clean bill was drawn for £1,580 
i744. There were thus six clean bills given 
smoonting together to £6,458 12s, 34.; and 
these bills were for odd amounts. It 
been the custom with us for the last 
sirteen years to draw clean bills for odd 
unt. L cannot give any reason for 
ping 80, except general orders from Home 
thirteen years ago, It was not done for the 
parpose of making these bills look as if they 
represented the balances of accounts, It was 
simply done to prevent two bills being for 
the sum and done ander order. The proceeds 
of the six bills were remitted by telegraphic 

transfer, I think. 

Mr. Mypuren—l should like to know the 
names of the banks that made the transfers, 
sod the names of the broker in each tran- 


gaction. 

BaykruPr continued—On the Sth July, 
1878, £1,100 were remitted through the 
National Bank of India. I do not know 
the broker’s name ; I did not pay him. I was 
vot liable for the brokerage, and therefore 
did not — the oa nae. The — 

id the brokerage, r. ss0n was 

ker who sold the bills, "Tl think he sold 
all of them, both the documentary and clean 
bills, bat Lam mot sure. The remittance of 
£1,100, through the National Bank, was at 
the rate of 6a, 244, On the 9th July 1 
remitted £3,300, rate 6-2}, through the Hong- 
kong and § i Bank ; and on the 12t 
July, I remit pee a a rate of Ss. 24., 
through the National Bank of India, None 
of the remittances were sent through the 
Oriental Bank, The Oriental Bank was not 
avoided, They were the buyers, I do not 
think I told the brokers that the Oriental 
Bonk had bought the bills. I did not 
instruct the brokers as to which banks 
they were to obtain the transfers at. My 
ofices are next door to the Oriental Bank. 
Ifa bank is known to be buyers, it is not 
likely that the brokers would go to that bank 
tovell, It ie mot nataral that they should g» 
to the nearest bawk under the circumstances ; 
they would go where they could get the 
highest rate. I cannot answer for what 
brokers do, I did not give them any in- 
structions ag to the banks they should go to, 
ad | do not think I asked them whether 
they went to the Oriental Bank. I» ad- 
dition to the three remittances I have men- 
honed L remitted £600 on the 20th Jus, 
through the A and Shanghai Bank, 
the rate heing 264d. The six clean 
bills | sold amounted to £6,458 12s. 3d, 
but the amount remitted was £6,300. The 
- bills were all drawn on Mr. Charles 

aw's y 

showing a loss 
Co, of £240 5s. 


fad 


Oo,’s account, I gave the bank a memoran- 
dam of the silk shipped which was not on our 
account, There was some by a Chinaman and 
some by Mr. Cromie. On the 24th August, 1878, 
Mr. Cromie shipped 24 bales of silk, through 
our firm, and we drew bills on Charles Shaw 
and Ov. and sold them to the Oriental Bank. 
On the 22nd June there was a lot of 10 bales, 
yep, Ae by. the Sunda, through our firm, by 
a Chinaman named Tee San. We drew on 
this lot also and sold the bills to the Oriental 
Bank. These two transactions are included 
in my statement of accounts under the head of 
the Oriental Bank. The Chinaman’s name 
Tee San does not appear, but it will appear 
in Shaw, Ripley an .’s book debts as soon 
as the Oriental Bank furnish the account 
sales. The Oriental Bank sent me a memo- 
randum showing the loss on the shipments 
of silk before | made my statement of 
accounts in bankruptey, but it only gave 
the amount and I could not make 
up the accounts from that. The China- 
man has pot proved inat the estate. I 
cannot say whether he is a debtor or a credi- 
tor until I get the account sales. I gave the 
bank iculars of these two transactions. 
After my failure, | told them that the ship- 
ments were all on our account except these 
two. With the exception of these two ship- 
ments no third party was interested in any of 
our shipments of silk. Some of the shipments 
eae y Pg joint account with Cha:les Shaw 
an 


By Mr. Roprnson—I have been afforded no 
further facilities by the Oriental Bank since Mr. 


Robertson was manager, other than I received 
before. It has always been my practice during 
the time I have been in partnership with M . 
Charles Shaw to sell clean bills on him. I have 
done this every year. I was enalled to do 
so on the Shanghsi market up to the end of 
July, 1878. In the early part of 1878, in 
January and April, I sold similar bills on Mr. 
C. Shaw to the Hongkong and Shanghai Bank 
and the Chartered Mercantile Bank, and these 
bills were met—they were duly honoured. 
During the whole of my experience of Mr. 
C. Shaw not one of bis bills was dishonoured 
until these bills for the £6,458 were dis- 
honoured. These six clean bills, with the 
other bills I have mentioned, were placed in 
the hands of brokers to sell in the open 
market in the ordinary course of business. 
When I sold these bills | had no suspicion 
whatever that Mr. C. Shaw would be 
unable to meet them, I had, in the months 
of May and July, remitted him Tis. 31,000 
—Tis, 23,000 in May and Tis. 8,000 in 
Lie With regard to Tee San’s account 
and Mr. Cromie’s account they appear in ovr 
books at present as balanced by the drafts, 
avd until I receive the account sales it is 
impossible to say whether they are debtors or 
creditors, or to what extent in either case, — 

Re-examined by Mr. Mysurcu—The pro- 
ceeds of the other bills I sold I do not 
remember whether they were remitted by 
wire or not, as in this case, but I think it 1s 
very probable they were. I had authority t 
draw on Mr. Charles Shaw. 

Mr. Mysurcu—Then what necessity w 
there for telegraphing for his credit ? 

Baxyxrurt—I wanted his authority co@- 
firmed, I thought perhaps it might be sa 
his authority referred only to documen 
bills, and I wanted his authority for clea 
bills too, to show the banks in case the 


asked for it. I have wired once or twice 


to im in the same way before. 
By the Trusrer.—The Tis. 31,000 I re- 
mitted in May and July was a portion of the 
rchase money of property in Shanghai and 
ankow bought by me from Mr. ©. Shaw. 
This money was remitted by Mr. Bland, who 
held a Power of Attorney from Mr, Shaw to 
receive it. I made a report of the value 
of the property in Shanghai and Hankow 
for Mr. Shaw. In that report I valued 
the property in —— at Tis. 33,000 and 
that at Hankow for T'ls, 9,000, making Tis. 
42,000 in all. [I have made no further re- 
mittance on account of the purclase. money 
youd the Tle, 31,000. 

r. RoBINSON asked permission to ask the 
bankrupt a question on behalf of Mr. Shaw, 
who was not present and whose interest, he 
thought, ought to be protected. 

Hise Honour asked whether Mr. Robinson 
red to protect the interests of Mr. Shaw. 

. Roprnson, in reply, said he conceived 

it to be the baukrupt’s duty to protect Mr. 


and | Shaw, the bankrupt being his partuer in 


and Hankow ahs, op 4 


business. He would 
then his Honour coul 
not admissible. 

Mr. Roptnson then put the question to the 
bankrupt. When you bought the Shanghai 
from Mr, Shaw did not 
Mr. Shaw stipulate that you should give him 
a certain mortgage for the balance of the pur- 
chase money ? 

His Honovr said that was a question. that 
could not be put in any case. 

Mr, Rosprnson explained that the trustee 
had interfered in the examination, and it was 
very possible he would contest the ownership 
of this property ; therefore, it was desirable 
that the s'atements in regard to it should be 
completed as far as possible. 

His Honour was of the opinion that they 
had nothing to do with affording protection 
to Mr. Shaw. If the matter had arisen dis- 
tinetly out of the previous examination, he 
would have allowed the question to be put 
and answered, He did not think it arose out 
of the previous examination and therefore it 
could not be allowed. 

Mr. Roptyson said he only wanted his 
Honour’s ruling on the point that he was 
not allowed to ask the question, 

His Honour then inquired whether there 
was any other creditor present who wished 
to examine the bankrupt. | 

Mr. Rosinson said that as there were no 
other creditors present in addition to the cre- 
ditors who had already examined the bank- 
rupt, he begged to move that the bankrupt 
do pass bis public examination, 

His Honour—Does the Trustee object to 
the baukrupt passing his public examination ? 

The Trustes—I have received no instruc- 
tions from the Committee of Inspection, or 
from the creditors, as to the bankrupt being 
allowed to pass. 

His Honour—On your cliente’ behalf, Mr. 
35, le do you object ? 

r. Mysurncu—No, [ cannot see how [ 
can 


ut the question and 
reject it, if it was 


The Trusrex—-I don’t know what the effect 
of Mr. Robinson’s motion would he at all. 

His Honour—Have you no legal adviser. 

The Trusrez—No, I have no adviser at all. 

Mr. Rogpinson—I do not understand the 
Trustee raises any objection to the bankrupt 
passing. : 

Mr, Mysurca —The Trustee, a few minutes 
ago, was apparently not aware that be could 
ask the bankrupt questions at any time he 
liked. 

His Honour—Then do I understand the 
Trustee does uot object to the bankrupt 

ing his public examination ? 

The Truster—No, | do not object. 

His Honour—Then there will be a decree 
that the bankrupt do pase his public ex- 
amination. 


IN THE U.S. COURT FOR THE 
CONSULAR DISTRICT OF SHANGHAI. 


Shanghai, llth August. 
Before D. H. Battay, Esq., Consul-General, 
sitting as Judge. 
In re Estate of Evwin Mavrice Surru. 

Mr. R. BE, WaInEwriout appeared for the 
Petitioner. 

Mr. J. J. He~person and Mr. W. V. Droum- 
MOND appeared for the estate, heirs, and bene- 
ficiaries, 

This case was argued on the 19th and 20th 
May; and to-day the Court delivered the 
following 

Judgment :— 


The Court said—This is an application by 


Johw Petrie Bisset, a British subject, re- 


siding in Great Britain, for probate of a will 
of Edwin Maurice Smith, deceased, a citizen 
of the United States, late of Shanghai, and that 
letters testamentary- may be issued thereon 
to the said John Petrie Bisset. 

The petition avers, in addition to the facts 
above stated, that the said Smith made and 
duly executed his last will and testament 
bearing date let October, 1870, and thereof 
—— Thomas Haubury and the petitioner 
the executors and trustees, and that while 
making the said last will and testament, thesaid 
Smith was temporarily residing at the Char- 
ing Cross Hotel, in the county of Middlesex, 
in land ; that said Smith died in Shanghai 
on the 19th day of November, 1878; that the 


| said Thomas Hanbury, by au instrument, in 


166 


a 


- 


writing, duly executed, renounces his right and 
authority to act as an executor of will ; 
that op the 8th day of March, 1879, the said will 
was duly proved by the petitioner in H.B.M. 
High urt of Justice in England, the 
value of the personal estate of the deceased 
in England being sworn to be under 
the sum of sterling; that the 
said E. M. Smith died, seized and ssed 
of real estate situate in Shanghai, valued 
at 625,000 Shanghai Taels, and personal estate 
in Shanghai valued at'31,000 8 hai Taels ; 
that none of the heirs of said Smith, and none 
of the devisees or legatees under his saiil will 
are resident in Shanghai or elsewhere within 
the jurisdiction of this Court. 

Attorney who represents the estate 
and the heirs and beneficiaries of the dece 
in the United States, objects to the issuance 
of letters testamentary to the petitioner upon 
the grounds :— 

ist.—That upon the facts disclosed by the 
petition of said Bisset he is not a competent 
wing to obtain probate an: ‘letters testamen- 

ry as prayed, he being an alien and residing 
out of the jurisdiction of this Court, 

2ad.—That thie Court is the only Court of 
original jurisdiction for granting probate of 
the will in question. 

Srd.—That the petitioner is named in the 
will set out as trustee and executor, and as 
appears by the petition is legally incompetent 
to act as sach. 

There are two questions of importance to 
be considered. 

ist.—Whether upon proof of probate of the 
will in H.B.M. High Court of Justice in 
‘England, and letters testamentary thereon 
issued by that Court to the petitioner, this 
Court will ex-comitate grant ‘probate by issuing 
letters testamentary to the petitioner as ex- 
ecutor and trustee, 

2ad.— Whether the petitioner, being a Brit- 
ish subject and not within the jurisdiction 
of this Court, is legally i le of exercisinvg 
the office of execator and trustee ‘under the 


will of the deceased with respect to the estate. 


in Shanghai. | 

The Court, in ascertaining the law by which 
it ie bound, must look to the Acts of Con 

creating the Court and the system of juris- 
prudence thereby established for its guidance, 
mot to the local laws of the several 
_ is F ereaig terms the Statutes of a 

0 


Hotere ovly ‘within the 
limite of that State; and there- 
fore the Statutes of California and other 
States, cited ji 


pro 

clearly and unmistakeably. ‘This, ‘then, is 
& case Coming within the common law, equity 
and probate jurisdiction of the Court. 

Looking to these three branches of jurispru- 
dence, the law seems to be well settled by the 
authorities ‘both in America and England :— 
“That the domicile of the d is the 
tweed of primary and exclusive probate juris- 

ic ”~ 12 American Reports, Leonard »v. 
Patnam, p. 106; 5 Eo Law Reports, 
Exeoutors, wol, 1 (ftued) pep, 802,368, 266, 

ecu vo th. | i 365, 
366. ‘* When the Goart of Probate is eatistied 
ee eee, domiciled in a foreign 
country, an hia will containing a general 
appointinent of executors has been duly 
ee by ree es yp in the 
proper Court in country, it 
is the duty of the Probate Uourt in this 
conutry to clothe the f executors with 
ancillary letters of probate to enable them to 
get possession of that part of the personal 
estate which was locally situate in England.” 
- Williams on Executors, vol. 1, p. 370. 

“Io general the English Courts of Equity 
will restrain the representatives aud legatees 
of an — ways oe eae died demi- 
ciled in England, from i “lnc in 
a foreign Court to ndulatiin’ ualit . 
and they will not be allowed to take : 
ings abroad, in regard ‘to the admin 


"__Story’s 
udence, sec, 589); Hope »v. 
12 Jur., N. 3., 284. 

u the argument, Counsel for the Petitioner 
raised a doubt as to the place of domicil of 
the deceased —and this is material to the case. 
The question of domicil must determine the 


place of original and exclusive probate juris- ' supervision 


temporarily residing at the Charing Cross 


diction. There has been much learning ex- 
hausted upon the subject of domicil, the 
bility of the existence of two domicile. 


where the deceased had his domicil. “The 
language of the will is:—“I, Edwiu Maurice 
Smith, of Shanghai, in the pope ge of China, 
but now temporarily residing at the Charing 
Cross Hotel, in the county of Miudldlesex, 
England, hereby declare, &., &., &. The 
avermetite in the petition are to the same 
effect, and that the said Smith was a citizen 
of the United States of America. 
Many definitions of domicil have been 
iven, but, says Phillimore (International 
Law) vol. [V, page 43 :—** Perhaps, however, 
the American Judges have beeu ‘most suc- 
cessful in their attempts, and from a 
combination of their upon different 
occasions, we may arrive at a tolerably accu- 
rate definition in designating it ‘a residence 
at a particular place, accompanied ‘with 


to remaiu there for an unlimited time,’ Guier 
v. Daniel, 1 Binney’s Reporte, 349, note ; 
Ebbers v. Kraft, 16 Johnson’s Reports, p. 128; 
the Francis, 8 Cranch; Johnson v. Sundry 
Articles of Merchandise, Peter’s Condense:! 
Reports of cases in the Supreme Court of the 
United States, vol. IIl., p. 171. According 
to Vattel, ‘‘ Domicile is an babitation fixed in 
some place with an intention of remaining 


xix.e, 218 du Domicile. There is not an iota 
of domicil in such a residence as that of the 
deceased at the Charing Cross Hotel. Admit 
the possibility of two domicils iu this case, the 
domicil of choice and the domicil of origi, 
for the origiual domicil may be preserved by 
the effect of a treaty (Phillimore, ‘vol, IX, p. 
196), still the domicil of the deceased was at 
the time of his death within the jurisdictional 
limits of this Court, where his realty is 
situate, the primary and exclusive place 


substance, it says :—Edwiu Maurice Smith, 
of Shanghai, a citizen of the United States, 


Hotel, &c., &c., &c.,—and who died at Shang- 
hai November [9th, 1878. By what accepted 
rule of interpretation can this be held to be 
a domicil Other than that within the primary 
aud exclusive jurisdiction of this Court. 
The deceased not being domiciled in England, 
the rei site and the com both |eing 
within the jurisdiction of this Court, upon 
what principle or precedent is it-to be held 
that the probate of the will aud rey 
letters testamentary there, binds this Court, 
law or comity, to 
trustee whereby it ousts it own original aud 
exclusive j > 
A potent reason for the rule that the 

of donicil is the of primary ex- 
rare gee ion, is that there the 
deceased had fixed the seat of his fortune, 
the centre of his negotiations, and the accumu- 
lations of his —it was the of his 
choice and predi xe where all his affairs 


centre and determine. 


reyard to the wishes of the person by whum 
sox ese ies been created, if d in the 
iustrument creating the trast or clearly to 
be collected from it. The appointment of a 
trustee thus made will not be set aside, ¢ 

for weighty reasons, ‘The testator is 
permitted to dispose of his property to such 
persons, th such persons, and for such 
purposes as to him shall seem meet and 
rovided this disposition is not 

ict with law. objection 


witha the scriediotion he 
over 


lawfully execute the trust. 
iti | 


z. 
ai 


4 


rel 


t it is not difficult to decide in this case} j 


positive or presumptive proof of an intention | ; 


there always,” Vattel Droit des Gens, i.i.c. | ¢ 


a well settled rule that the Court should have | 


afl 


Che A.C. Herald and #H. €. & C. Gazette. Ave. 12, 1979 


ee ee ee ee ee 


The trustee would not be within Peach of 
“BOF amenable 4, 


hy Lewin’s Law of Trasta, Pp 


‘ ® 


legal ability to execute the trust, and do»: 
the jurisdiction of the Court.’ 


re v. Zanesyi 
; Kerr ». D 


** If the alien be domiciled abroad it js 


for probate of his will, Changing the | and 
surnaslegs ‘of the ition, but the 


in 
tan executor “and | eetate. 


‘named in the will, or 


the 
Ecclesiastical Courts have, as 
have had, the power, before 
or letters of administration issued, 
to another administration 


srctéaekeite s28080 B2ee Lrerre eee ss 


next of kin, be out of ¢ Kingdon, | 


ssued, of grant 


~- Sf ee 


a ea es Le a el 
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to | litigation between 


‘tho lnewacel Other nations, i: will not 
to evade the operation 


. | the petitioner would be a total and 


_|and, con 
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ion of every 


| American interest is involved. 
| Beside the American 


beneficia: ies there is a 
named in the will as a cestui 
li between the 


beneficiaries, or the heirs at law, concerning 
their rights in the estate, it is clear that the 
these righ be edje aes ‘Sues an 
ts can a the 
are so adjudged, how re the decree of the 


‘Court be enforced against a trustee holding 


the estate, and who is not only not 
dom witbin the jurisdiction of the Gourt, 
but who, eveu were he in the Court room at 
moment, or at any time, as such trustee 
and executor, or otherwise, would still be 
without the jurisdiction of the Court. 

Thus the granting of letters testamenta ~ 
na 
surrender of al! jurisdiction or authorit 
over the estate of the deceased by the authori- 
ties of the United States, in derogation of the 
treaty with China by which the tribunal for 
e citizens and subjects of 
the two countries is agreed upon and fixed ; 
to guarantees of law and 
treaty, changing the forum of first and last 
resort in which citizens of the United States 
are to have their rights of property heard and 
adjudicated. 

I conceive that the management and all 
the substantial interests of the estate, and of 


j all those who are concerned in it, can only be 


controlled and determined within the jurisdic- 
tion and by the authority of the Courts of the 
United States. 

I see no objection to the probate of the will 
upon application duly made, but I must refuse 
an order granting letters testamentary to the 


*“* It ie a rule that admits of no exception, 
equity never wants a trustee, or, in other 


y- | words, that if a trust is once 


very 

ow 
rt 
u 


cfery 


se 


SFE 


appointment of 
+Peiry 


properly created, 
the incompetency, disability, th, or non. 
a trustee shall not defeat it,” 
on Trusts, vol. 1, p. 38. Therefore, at 
an early day it will become nevessary for the 
Court to appoint two trustees to carry out the 
will of the testator. ss 


The costs of the application will be taded 


-against the petitioner. 


Mr. WatnewriontT—With regard to the 
question of coste, I should like to say a few 
‘words, I think, as in this case, where a 

is appointed trustee by the testator, 


i is incumbent on him to a certain extent te: 


contest his ts; and therefore I «bink it 
‘is a fair case for the costs to come out of the 
estate. It was the petitioner’s duty to the 
testator to contest thie question of law, 
which, to say the least, is a novel one, and 
one which | simply say it was his duty to 
coutest; and to throw upon him personally 
the hardship of peying the costs of this 
application seems to me rather cruel. 

The Court—Certainly that would be the 
ordinary course according to the rules of 
procedure, but there is much weight in what 
you say. | 

Mr. Watnewricut— Yes, 

ties prima facie pay the costs. But in 

case I say the trustee appointed by the 
testator hada right to come to this Court to 
see if he would be justified to clothe himself 
with the trust the testator had given him. 
Under such circumstances I think it is only 
fair that the costs should come out of the 
estate. 


The Court—There is no doubt great force 


-| in what you say, aud I will take the matter 


into consideration. 

Mr. Henpgerson—I am not prepared to 
assent to that proposition. I think with legal 
ob of the uature that have been 


it was the duty of the parties to take legal 
advice, and they should have been gov- 


erned by that advice. If it was bad advice 


they should certainly pay the penalty. But all 
I have to say at present is that I do not 
assent to the application. 

Mr. Watnewariout-—For the enlightenment 
of my learned friend Mr. Henderson, I may 


over | say we took the advice of two or three eminent 
American 


4 States and residing in that country 


unsuccessful | 


disclosed in the argument on this application, | 


Mr. Henperson—There are some very bad 
lawyers in America, 
Mr, Watrewricut—It appears so. 


The Court—I think there is much in the 
point raised by Mr, Wainewright in reference 
to costs, and I think it will be better for the 
matter to stand over. 


Mr. Drummonp—The objection is one very 
properly taken by Mr, Henderson, who, it 
must be remembered, acts in the interests of 
absent persons who are not here to act for 
themselves, 


The Court—lI will not tax the costs now. 
I will leave it an open question. It will be 
left in abeyauce for the present. 


Mr, Drummonp—There is one | 
or just a few words at the end of the . 
ment, which necessitates my asking the Court 
servations in relation thereto. Just at the 
end of the judgment are the words that the 
Court will proceed to appoint two new trustees, 
In referring briefly to the present position of 
the case, I would remind your Honour of the 
following facts. At the time the Court first took 
cognizance of this particular estate neither of 
the two trustees named in the will were present 
in Shanghai, and none of the heirs and benefic- 
iaries under the will were within the jurisdic- 
tion of this Court, or represented within the 
jurisdiction of this Court. That being so this 
Court very necessarily aud very properly, and 
as authorised by the laws of the United Sta 
took charge of the estate and in 
temporary administrators, Messrs Kuight and 
Lester, aud the property remains in ‘their 
hands at the present time. An application 
has been made on behalf of one of the trustees 
named in the will, the other trustee having 
renounced altogether, and that application 
has just been dealt with by your Honour de- 
ciding by the judgment you have just delivered 
that the only remaining trustee under ‘the 
will is ineligible to act in that capacity— 
that, in fact, he is incapable to act as trustee 
or executor under the will. Your Honour, I 
believe, is aware that a Power of Attorney 
has been filed on the records of this Court, 
which said Power of Attorney has been 
executed by all the heirs and beneficiaries 
under the will who are citizens of the United 


AN the 
heirs and beneficiaries resiving in the United 
States have appointed Mr. F. B. Forbes and 
Mr. F. D. Hitch, of the well-known ‘firm of 
Messrs, Russell and Co,, as their representa- 
tives in all matters connected with estate 
and their i ts under the will. That 
ce Pe eponmesen of affairs is now eutirely ch 

nd it appears to me that all the beneficiaries 
being now, in fact, preseut in Shaughsi by 
their represeutatives, that they are the 
persons, an the only persous, to take 
to obtain probate of the will, and to y 
for the Court to arrange for the ; 
tration of the property iteelf. That being so 
{ would ask whether the Court means, by 
those last words at the end of the t, 
whether it considers itself bound to ‘the 
initiative in any future steps in regard to the 
estate, or whether, in the altered state of 


tives, should take the initiative. 


The Court—I think the situation, as it 
appears to me, requires the initiative to be 
takeu by the Attorney representing the bene- 
ficiaries. In the absence of their represent- 
ative, I think it would be the duty of the 
Court to appoint trustees, but as they are 
now represented it is for them, | thiuk, to 
take the initiative. 

Mr. Droummonp said he only desired to 
know whether the Court would take the 
initiative in regard to further gu being 
taken to administer the estate, or whether it 
would be left to the | nes interested under 
the will to do so, and the Court had said it 
was not for it to take the initiative. 

The Court—There is no objection to probate 
being granted to proper persons, - 

Mr. Drummonp said that was the only 

uestion he wished to ask, as he represented 
those who held the Power of Attorney on 
behalf of the heirs and beneficiaries who were 
citizens of the United States, residing in 
America. 

The Court then adjourned. 


a question upon, and making one or two ob- 


affairs, the beneficiaries, by their representa- 


ee ae 


om 
Se ee a ee AV are Pligg: Sie 


ss aa int, 
i nti AR tone 
% 


_ or 


168 


FRENCH CONSULAR COURT. 


Shanghai, 9th August. 
Before G. Lamarez, Esq., Acting Consul- 
General, and Messrs. R. De MALHERBE and 
J. RovsTan, Assessors. 


Messrs. Meicurrs & Co. v. MEssaGerizs 
MARITIMES Uo, 


This ease has been twice previously before 
the Court, namely on the 17th and 24th of 
July. It was an action to recover the sum 
of Taels 3,432, the value of a shipment of 
995 cases of steel hy the M.M. Co,’s steamer 
Yangtsé, consigned to the plaintiffs, who are 
merchants and conmission agents on the 
French Bund. ‘The steel was sent from 
Germany to London, thence to Marseilles, 
where it was shipped on board the Yangisé, 
and on arriving at Shanghai 408 cases were 
damaged, while the remainder were in good 
condition. The goods bad been sold by the 
plaintiffs to Chinese, but owing to the damaged 
condition of the 408 cases, they were unsale- 
able in the Chinese market, and, in con- 

uence, plaintiffs refused to take delivery 
and sued the defendants for the value of the 
whole 995 cases, alleging that the steamer 
was liable for the damage done. 

Defendants, who were represented by their 

t, Mr. Du Pouey, denied the liability of 
the steamer, and alleged that the damage 
resulted from the manner in which the steel 
was packed. In support of this view Mesers. 
Wheelock, Bluntschli, and Poignand were 
examined, who gave it as their opinion that 
the packing of the cases was insufficient. 

On behalf of the plaintiffs, Messrs. H. 
Jurgens and E. W. Rice were examined, and 


ex their opinion that the packing was 
suilicient. 

The were surveyed by order of the 
Consul-General by Captain Roberts and 


Messrs. Legras and Percebois, who made a 
conjoint report. There was, however, _a 

erence of opinion between them, two 
being of opinion that the damage was the 
oon | of packing, while the other was of 
opinion that the oo was sufficient 
end that the damage had been caused by the 
steamer. 


The foregoin ig a0 OUtline of the proceed- 
ings on the 17th of July, and when the Court 
met on the 24th, it ordered another survey 
to be made of the goods owing to the con- 
flicting nature of the evidence as to the pack- 
ing the solidity of the cases containing the 
steel, and appointed Mesers. James Simpson, 
P. V. Graut and P, Maclean as the surveyors, 
They were instructed to answer certain ques- 
tions submitted to them by the ‘ ‘ourt. 

When the Court opened to-day, their report 
was read by Mr. J. de Bielke, who acted as 
Clerk of the Court. 

The three surveyors reported that they had 
made the eurvey of the 995 cases of steel 
stored at the Hongkew Wharf, in pursuance 
of the order of the Court, and they had also 
surveyed other shipments of steel imported 
in sundry steamers and stored at different 
places. Phe uestions submitted to them by 
the Court and their answers thereto were as 
follows :— 

let Question—As to the nature and quality 
of the material employed in the manulacture 


of the cases containing the steel ? 
Anewer—Soft w of the average thick- 
ness of § part of an inch, English hoop iron 


bands $ of an inch in width, and No. 25 BW 
gauge at both ends of cases, 

2nd ion—As to the strength or suit- 
ability of the cases, taking into consideration 
the nature of the goods they contained and 
the length of the 0 aly 

 Answer—The packing is weak, and in our 
vpinion, considering the naturé of the voyage, 
extraordinary care would have to be exercised 
in conveying the cargo in a sound condition 
‘to its destination. 

Srd Question—Whether the king is 
superior, equal or inferior, to the packing 

ly used for such merchandise ? 

 Answer—The packing is eqnal to some of 

the parcels we surveyed and inferior to others, 

4th Question—Whether the damage was 
caused by external shocks to the cases, 

was the result of oO in loading, 

 gtowing or discharging ; or whether it resulted 


from iuternal causes such as the movement of 
ee" the cases arising from loose pack- 
? 


Che 2.-C. Herald and &. C. & C. Gazette. _ Ave. 12, 1879. 


Answer—We consider the damage has 
arisen partly from the intrinsic weakness of 
the cases and partly from reckless treatment 
by the steamers’ employés, in the loading, 
stowing, or discharging the cargo, 

5th and last Question—If the damage re- 
sulted from both of these causes, external 
and internal shocks, what is the ;reportion of 
damage to be attributed to each ? 

The answer to this question, the surveyors 
said, was based upon the surveys they had 
made of the other parcels of steel imported 
from Europe, stored in various places 
in Shanghai, and belonging to different con- 
signees. They had examined five lots of steel 
altogether, cach of which was particularised 
in their report. In three lots, including the 
one the subject of the present suit, the 

king was similar, and they had been 
amaged in the following proportions, 44 per 
cent, (Messrs. Melchers & Co.), 33 per cent., 
and 23 per cent. The other two lots were 
differently packed, one showing 7.78 per cent. 
of damage, while the other was net damaged 
at all. If the proper quantity of steel was 
delivered to the consignee, they reported that 
damage to the cases had hitherto been accepted 
as inevitable. Considering, however, that 
Mesers. Melchers and Oo.’s consignment of 
995 cases had suffered 13 per cent. more 
damage than the two other lots of steel which 
were similarly packed and had also been im- 
ported from Europe, they attributed the 
extra damage to the carelessness of the em- 
a8 of the steamer. 
he Court, in giving its devision, reviewed 
the evidence that had been given, pointing 
out that in the first report of the survey 
ordered by the Court there was a preponder- 
ance of opinion that the damage was the 
result of bad packing. Then, this opinion was 
supported by the declarations of Messrs. 
Wheelock, Bluntschli and Poignand, whereas 
on the other hand they had the evidence of 
Mesers, Rice, Jiirgens and Nicholson that the 
packing was not bad, aud that in their 
opinion the steamer was responsible for the 
damage. The report of Messrs. Grant, 
Maclean and Simpson confirmed the opinion 
of the majority of the other surveyors and 
described the packing as weak, and that ex- 
traordinary care would have to be exercised 
in conveying the cargo iu sound condition to 
ite destination. Further, these surveyors 
had surveyed two other lots of steel 
brought by other steamers and stored in 
different godowns, but each having the 
same description of packing as the 995 cases, 
the subject of this suit, and their report 
«showed that this mode of packing was tueuf- 
ee as in these two — “go was & pro- 
rtion of a from 23 to cent., 
whiob could not a considered haw 9 face 
of the result of the surveys of the other two 
shipments of different pees. one of which 
had only 7 per cent. of damage, and in the 
other there was no proportion of damage at all. 
The Court also pointed out that according to 
Article 103 of the Code of Commerce the car- 
riers of goods were only responsible for damage 
other than that arising from the intrinsic vice 
or defects of the merchandise itself, and that 
after hearing the report of the last surveyors, 
and the other evidence that had been brought 
forward, the Court was of opinion that the 
laintiffe were not entitled to recover. There- 
ore they would be non-suited, and be ordered 
to pay the costs of the Court and the expenses 
of the two surveys. 


| ‘Siatdldnewes Entelligence. 


PASSEN GERS. 
DEPARTED. 


Per str, Zurope, for Foochow—Mr. Dowdall 
and Capt. Popp. ? | 
Per str, Sin Nanzing, for Chefoo— Mrs, 
Towell, 2 children and 2 servants, | | 
Per str. Fungshun, for Tientsin-—Mr. E. 
Belbin. | 
Per str. Kiangpiau, for Niogpo—Mr. T. W. 
Laidler, thild and servant. | 
Per str. Genkai Maru, for N ki—Mrs, 
Anderson, Mr. 4*, Morford, For Hi Mrs. 
Wemer and Mr. J, Maitland, For Tekakann 
Bayan E. Broc, G. Dormeuil and M. 
and, 
er str, Kiangpiau, for Ningpo — Chief 
Justice French and Miss French, 


ze 


aw Advertisements will be repeated unless 
) " eonuntermanded. 


Per «tr. gg ae ase lor —Mre. Orc 
and child, Mr. J. ie, Rev. and M, 
©. G. Moore, For Tientsin—Mesers, Ts 
Tee-Moh, Edwards, G. A, Lindsay and Tye. 
8. bag . ak ae 

er str. Kiangyung, for Hankow—M 
A. Alsing and Isaacson, 

Per atr. Haeting, for Chefoo—Mra. 0. 
Grant, Mr. Burmeister and Dr. Platt. fF 
Tientsin—Mr. Andrew, | & 

Per str. Kiangfoo, for Hankow—Poli : 


servant. 


ARRIVED. 


Per str. Sin Nanzing, from Chefoo— 
Very Rev. Dean Butcher, Messrs. ©. 
Stuart and Grahai. 

4 Su str. Kiangyung, from Chinkiang—M 
olby. 
Per barque Anglo-Norman, from New Yo 

—Mrs, Davidson and Mr. ‘riffiths. 

Per str. Amoy, from Hongkong—Mr, Siod 
sson, 

‘Per str. Shanghai, from Hankow and Px 
—Messrs. Hargreaves, Grimani, Schmidt, 

a French missionary. 

pale Serax Raabe of hy 

nap. ongko r. Holmes. 

Per ae. Ha - from Tientesin — M 
Hamilton. From Chefoo—Mr. xp 

Per str. Hiroshima Maru, from 
Messrs. Mason.8. Cooper, 
gy gy 

er str. , from k 

Marshall and family and Miss Vandy e. 

Per str. Zl from. Tientsin 


apan 
Geo. Schlesenge 


_~ 
— 


sul at Shanghai), H. Burman, W. H 
- Genndelaian: ©. Sinclair, and Capta: 
imous. 


Per str. Kiangfoo, from Hankow—Mr. Ff 
Deacon 


Per atr. Haeshin, from Tientsin and Ohefd . 
—Mr, Chalmers. 

Per str. Taku, from Tientsin and Chefoc 
Mr. Wilson. 

Per str. Wuhu, from Chinkiang—Dr. Platt 
Dr. and Mr. White. 


LEAVING. 


Per M.M. str. Anadyr, for Marseilles 
Messrs. E. Lehmeyer and J. Allen. 


METEOROLOGICAL REPORT. 


Ther- ‘Hygrom- : 
g | Barometer, wometer' eterat| Winn, ; 
= : : —_.. |# 
: ; | 
9 . 4 
2 a.m, af ki g ES 54 oven 
< 5 
Aug Me : ~ ° . 
6 20.76 | 83.0) 87.0 79.0 847/790 
7 | 29.80 | 81.6) 94.0| 80,0 1 to 3} s.w 
8 | 29.84 | 84.0 88.8) 80.0 84,7/7 est 
9 | 29.78 | 83.7; 91.0) 79.0 82.0/ 76 W.N.w. 
10} 29.74 | 86.0 92.8 80.0 87. W807 
11 | 20.74 | 86.4) 97.0) 82.0 86.2) 81.1) 8) w.s.w 
12} 29.79 | 88.0 08.0) 83.0 87 W.8,W. 
EXPLANATION, 
Initiale;—b, blue sky; ¢, clouds; f, fog; h. bail; | 
lightuing; m. misty (hazy); 0, overcast (dull); r. rain 


& snow; t, thander; s. ealm. Force from 1 te 12 
estimated. 


PRICE or raz NORTH-CHINA HERALD 
and 8. C. 4 0. GAZETT#H.—Per An- 
num, Taels 12; Six Months, Taels 6.50. 
Three Months, 3.50—all payable in ad- 
vance, Credit price, Tls. 13.15 per Annum ; 
Subscriptions will be considered as renewed 
unless notice to the contrary be given before 
the expiry of the current term. 


TERMS FOR ADVERTISING.—Ten Lines 
(space Bourgeois) and under, One Tael ; each 
_ additional line One Mace. One-half of these 
charges for repetitions. Contracts may be 
made for 3 months, or longer, payable in 
advance. 


SUBSCRIPTIONS received, and Single Copies 
sold, by Gzornce Srreer,- 


30, Cornhill, 
LONDON (#.C.) 
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CHINA MERCHANTS’ STEAM NAVIGA- Epr Pe ea a es, 
TION COMPANY. | As to the river trade, the re made an 


REPORT AND ACCOUNTS FROM THE IST OF THR | 
7TH MOON OF THE 4TH YEAR OF KWANG | 
HsU TO THE END OF THE 6TH MOON al 
THE STH YEAR (80TH suLy, 1878, ro 177TH 


auGust, 1879.) 


The time has now arrived for striking the 
annual balance of the Company’s affairs, this 
being the sixth year since it was first started. 


We have accordingly made out an account of 1% 


our gains and losses which we present for 

inspection. A detailed list of the petty expenses | 
will be made out as well, In conformity with 

the Company’s regulations we have sent copies 

of this report to their Excellencies, The Sape- 

rintendents of Trade for the North and South, 

likewise to the Superintendents of Customs at 

Tientsin and Shanghai. The copies which 

remain over will be deposited at our central 

office, or distributed at our branch Offices at 

Tientsin, Canton, Hongkong, Hankow, Amoy, 

and Singapore for the inspection and perusal of 

the shareholders. ‘In case any points should 

be found in the detailed statement which are 
insufficiently explained, we beg our readers to 

be good enough to communicate such to us that 
we may reply on the subject. | 


1.—-NUMBER OF SHIPS AND PORTS TO WHICH THEY 
TRADE. 

An explicit statement is of essential impor- 

tance. On the Yangtsze line, trading to Chin- | 


kiang, Hankow, &c., the Company have four 

steamers—the Kjang-kwan, Kiang-yung, Kiang- | 
foo and Kiuang-piau; between Ichang and | 
Hankow, only one—the Kiany-ping. On the | 
Shanghai and Ningpo line, the Kiang-teen, | 
while the Kiang-ching and Kiang-tung are sta- | 
tioned on the Hwang-poo river, for use in case 
of need ; in all eight river going steamers. As 
to the sea-going fleet, the Pau-tah, Fung-shun, 


agreement with Messrs. Bu and Swire ; 
while an arrangement has been come to with 
Messrs. Jardine, Matheson & Co, on the Tien- 
tsin and Foochow lines. In the Kuang. 


| ting trade they are intimately connected 


with Messrs. Siemssen and Company. During 
the period under review the trade on the 
several lines may, on the whole, be con- 
iderd prosperous. As to the grain transport, 
the Company received instructions from the 
High Authorities of Kiangsu and Chinkiang 
to undertake the conveyance of 480,000 
piculs; and again orders were received from 
the Governors of Hupéh and Kiangsu 
to transport 90,000 piculs, all of which 
was duly completed in the 5th moon. Speak- 
ing of the general aspect of the trade, the 
freights earned, &c., a general estimate of the 
entire year’s trade shows that it does not equal 


lies in the increased competition on the part 
of other steamers on the various lines. Fortu- 
nately, the Company has been able to rely on 


of its mercantile clients which has been larger 


| than in the previous year. A further help has 


been the comparative cheapness of coal, from 
which the Company. have derived some advant- 


Company has been working on an economical 
scale in accordance with the new regulations 
adopted in the first moon of the present year 
(January, 1879), so that the surplus profit is 
double of that of last year. 


: 3.—SHIPS’ REPAIRS. 
The ideain establishing tle T’sung Mou 


that if the men were available at the 
present time for executing repairs, they 


Han-kwaug, Chin-tung, Hae-ting, and Hae-shin 


work the northern line. The Yung-ning runs on their own account. However, the superin- 
| to Wénchow, the Hae-an to Foochow, the Ho- H tendents failed to secure the proper men, and > 
chung to Swatow and Amoy, the Fu-yew and the works were consequently abandoned. On 


Hwai-yuen to Canton, the Tung-ting between 
Canton and Macao, the Mei-li between the 
ports and Hongkong, while the Lee-hong is used 
for transhipping cargo at Taku and Tientsin. 
The Yung-ching, Lee-yuen, and Yeh-sin are em- 
ployed in spring and summer in the grain} 
transport service; in the autumn and winter 
seasons they assist in the Canton and Fukien 
trade in the south. The Hae-shin and Ta-yew | 
are kept stationed on the Hwang-poo river for 
use in case of emergency. Altogether the Com- | 
pany Owns nineteen sea-going steamers. Of } 
the two river steamers, the Kiang-hui and | 
Kiang-yuen, the machinery and boilers have 
been retained to be used in new steamers, but 
their hulls have been sold. The machinery and | 
boilers have been taken out of the Chin-si, and 
her hull converted into a receiving bulk. The 
Pao-k'ung, which was purchased jointly by the 
Company and Messrs. Butterfield and Swire, 
still remains on the Hwang-poo. : 


might in time proceed to undertake shipbuilding | 


that of the spring of last year. The reason |— 


the custom extended to it by the various classes | _ 


age. To this is to be added the fact that the }-. 


dockyard was to foster talent. It wasthought 


| the reorgnization of the Compaty’s affairs at | 


the beginning of the present year, the machinery. 


by contract to foreign dockyards, and jit 
is found that a7saving has been effected for the 


of ordinary repairs has been deducted from 


Hwai-yuen, Yeh-sin, Kuing-piau, and Kiang- 
ching, whose machinery and boilers have been 


her boiler is nine years old. It is therefore 


| proposed to refit her with machinery of a new | 
type, and a new boiler, by means of which a 
saving of ,ths, will be effected on her present'----~ 
| consumption of coal and her tarrying capacity 

increased by 100°tons. Though it will entail 
| some little expenditure just now, still, future 

advantage will accrue in abundance. The)... 


plan for the repairs has.been sketched out and 
it is proper that it should be estimated here. 


4. INSURANCE FUND. 


uction is made on freig 


fund amounted. to 


OE ae A EN ME ee Ree et ee te Nat et ae A Ett, sili: Aine A wl a telines me e  e one 


entirely replaced, and whose whole appearance 
| has been altered, the cost of  repairg 


| The Company pursues the course of insur- 
— own ships, ‘for ' hick pt Ppose 


and material of the dockyard were disposed of 
at the original cost, and the premises were 
let. The repairs of the ships were given { 


last half year compared with what it cost the © 
Company to repair its own fleet. The expenses — 


| the freight account: but in the case of the | 


Cie 


r : 
a 
i ‘ha 

Kod 


has been added to the value of the ships. The | ie 
machinery of the Ching-tung is of an old. type; 


* 


Taels. On the present occasion the amount so 
laid aside amounts to more than 252,000 
Taels, to which is to be added 2 sum of more 


than 24,000 Taels of a balance remaining over _. 


| from the working expenses of the company. 


Deduct Tis. 200,000 as the value of the Kiang-| 
chang aud over Tis. 33,000 for the loss of the): 
Yi-tun receiving hulk, besides Tis. 17,000 for } 
damages by collision and unexpected repairs, 


and there still remains a balance of Tls. 97,000 
as an Insurance Fund, 


5.—VALUE OF STEAMERS. : 


On last occasion there were 31 steamers valued ~~: 


at Tis, 2,828,000. On the present occasion 
asum of Tls. 155,000 must be added to the 
value of the four steamers—the Hwai-yuen, 
Yeh-sin, Kiang.piau and Kiang-ching. Writing 
off the value of tlre Kiang-hui and Kiang-yuen, 
the 29 steamers represent an actual value of 


more than Tls. 2,560,000. This reduction in | 
the value of the steamers. amounting to Tis. | 


800,000 odd is noted in the detailed stutement. 


6.—EXPLANATION OF THE VARIOUS ITEMS 
IN THE ACCOUNTS. 
Last year the shares subscribed amounted to 


Tls, 751,000. Since the reorganization of the ~~ 


company at the beginning of the present year 
‘an additional amount of Tis. 49,600 has been 
subscribed. It is intended to raise Tis. 100,000 
or more still to raise the total to an even sum of 


Tis. 1,000,000, after which no more will be ~ 


raised, , Z 

As regards the item of house rent it is to be 
explained that since the new regulations came 
into operation the directors take the manage- 
ment of this item by contract. ‘The several 
managers pay interest of five, six, or seven 
cent on the value of such property belonging 


to the Company, which is estimated at Ts, _ Office & Godown Expences 


1,080,000, 


As regards the money due to Messrs. Russell : 


& Co., which last year amounted to 460,000 
Tis., it has now been reduced te ‘Ts. 260,000, 


and by paying quarterly instalments of 50,000 - 


Taels it will all cleared off by winter next 
year 


Last year the sundry deposits amounted to 


over Ts. 1,472,000, which gave rise to much 4 


| public comment; now they have been redneed 
to 620,000 odd Taels, which would seem to 
show evidence of rapid prosperity. 

As regards the ails Fund, after pay- 
ing off the price of the Kiang Chang and 
Yi-tun, and defraying the expenses _ of 
collisions, there remains a balance of 
more than 97,000 Taels. It behoves that 


this sum be kept in reserve to meet unexpected __. 


contingencies. 

After deducting the expenses of our fleet, 
establishments, &o., there is a gross profit of 
Ts. 760,000. Deduct Taels 230,000 as interest 


for borrowed capital, Tis. 70,000 as a dividend | 


| of 10 per cent on the shares, and Tis. 420,000 
odd for depreciation of ships, é&e., and there 
still remains a_ credit ce of Tis. 
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‘* Shanghai Mercury.” ) 


The sixth annual account of the 
‘Co. 1879. 


Present CaPItaL 


Amount from Shareholders 
er of Mandarin Loan 
Reserve for Insurance 7 
Loans from Messrs. Russell & Co. .. 


‘THE ANNUAL REPORT OF THE CHINA 
MERCHANTS’ STEAMER COMPANY. 


(Specially translated for the 


C.M. 8. N. 


582,652.1.9. 

260,000.0.0. 

624,087.5.4. 1 
97 ,906.4.5.0 
21,133.2.6. 0 


RESOURCES TO BE DEDUCTED FROM THE 
CaPImraL. 


Uneollected Freight 
Coals.—Stocks on hand 
Miscellanéous articles. Stock on hand 


Total Tis. 


Srocx Account. 


Total value of stock Tis. 
| Sunpry Resovaces. 
| Rents collected from Godowns, houses 
|. &e. 


Towboat Expenses 
Official Taxes 


Deducted from Sundry resourcess 
Leaving Balance....... P 
SHARE HOLDER’s Account. 


| Balance on hand for the current year 
1879 


es Balance on hand for last year, 1878.... 


| Deterioration in value of stock 
| Famine Subscription 
Balance on hand in Cash for the Car- 


17th August 1879. 


21,000 to be carried to next account. . 


Total Tis. 


Total Tis. 


Total Capital Tis. 4,315,227.7.6.5 


830,027.7.6. 


Leaving a balance of Tis. 3,985,200 


2,561,400.0.0.0 
1,083,800.0.0.0 


$,985,200 


15,444,0.0.0 


toenail 


102 ,628,1.8.9 


766,681 ,8.1.3 


288,595,6.7.2 
76,254,9.1.8 
4:8, 5h,7.4.6 


743,4381,3.8.6 


21,183,2.6.0 


The dividend will be paid on the 15th of Oc- 

tober, when shareholders are expected to attend 

with the necessary documents, either at the 

_ Head Office, or at the Branch Offices. It only 

remains to be added that in consequence of the 
badness of business last year, a dividend 
of only 6 per cent was declared which gave rise 
to much remark. On the present occasion, how- 
ever, seeing that there is a surplus, a dividend ~~~--~~--- 

of 10 per cent is declared. | 
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UNITED STATES COURT FOR THE 
CONSULAR DISTRICT OF 
SHANGHAI. 


/ ~ Mr. J. J. Henderson said he appeared there, __ 
September 17th. 


instructed by the attorney of five of the next. 
of kin and heirs-at-law of the deceased, 
residing in the United States, to oppose the — 
granting of the probate of the will and 
letters of administration to Messrs. Forbes and ~ 


Before D. H. Batey, Esq., Consul-General, 
sitting as Judge. 

IN THE MATTER OF THE ESTATE OF EDWIN 

MAURICE SMITH, DECEASED. 

His Honour, on taking his seat, said that 
this was a petition filed by Francis Blackwell 
Forbes and Frederick Delano Hiteh for the pro- 
bate of the will of Edwin Maurice Smith, de- 
ceased, and for the issuance to them of letters 
testamentary. 

The petition was as follows :— 


The Petition of Francis Blackwell Forbes (com- 
monly known as Frank Blackwell Forbes), and 
Frederic Delano Hiteh humbly showeth ;:— 

1.—That Edwin Maurice Smith, a citizen of the 
United States of America, late of Shanghai, in the 
Empire of China, but who at the time of making 
his last Will and Testament hereinafter mentioned 
was temporarily residing at the Charing Cross 
Hotel, in the County of Middlesex, in England, 
died on the 19th day of November, 1878, at Shang- 
hai, aforesaid having made and duly executed his 
last Will and Testament, bearing date the Ist day 
of October, 1870. 

2.—The said testator in his said Will appointed 
Thomas Hanbury and John Petrie Bisset, both of 
whom are subjects of Her Britannic Majesty and_ 
beyond the jurisdiction of this Court to be the 
Trustees and Executors of his said Will. 

3.—By an instrument in writing under his hand 
and duly acknowledged, the said Themen Hanbury 
did on the 4th day of Mareh, 1879, declare that he 
had not intermeddled in the estate and effects of the 
said deceased, and would not hereafter meddle therein 
with intent to defraud creditors or otherwise, and 
did thereby renounce all his right, and title to the 
Probate and .executidn of the said Will and to all 
power, profit, nent and authority yranted to or 
conferred upon him by his appointment as an 
executor thereof. 

4. By a judgment delivered by this Court on 
the llth day of August instant, the said John 
Petrie Bisset was by reason of his being an alien 
and beyond the jurisdiction of this Court declarel 
to be incapable of being appointed and legally in- 
competent to act as such trustee and executor. 

5.—The said Edwin Maurice Smith, deceased, was 
at the time. of his death domiciled at Shanghai 
aforesaid, and died seized and possessed of a large 
amount of real and personal es'ate in Shanghai 
aforesaid the appraisers appointed by this Court 
having estimated the said réal estate to be of the 
value of six hundred and twenty-five thousand 
Shanghai taels or thereabout, and the said personal 


as follows :— 


estate to be of the value of thirty-one thousand 
Shanghai taels or thereabout. | 
6.—The beneficiaries under the said Will who 


Hitch, and their appointment as trustees. His 
objections to the petition of Messrs, Forbes and — 


Hitch had been- filed that morning. He had 
also to ask that a commission be issued'to take 


the testimony of certain parties who were out | 
of the jurisdiction of that Court, and whose: } 


evidence was of the greatest importance in the 
purposed contesting of this will; and that until 


that commission be returned that further pro- ~~ 


ceedings in that Court in this matter be stayed, | 
The objections filed by Mr. Henderson were 


Debly Everly, Emily Pitcher, Belle Walker, }-- 


Lizzie Walker, and Amanda Walker, next of kin 
and heirs at law of the deceased, of Philadelphia, 


Pennsylvania, in the United States of America, | 


answering the petition of Francis Blackwell Forbes 


and Frederick Delano Hitch for the probate of an }--~. 


alleged will of Edwin Maurice Smith, so-called, 
deceased, and for the issuance to them, the peti- 
tioners, of letters of administration with said alleged 


will annexed, and for the appointment of the peti- 


tioners as trustess of the said alleged will, object eg 


to the probate of the said alleged will of said so- 
called win Maurice Smith, and to the issuance 


to the petitioners of letters of administration with 
said alleged will annexed, and to the appointment 


of the petitioners as trustees of said alleged will or 


the estate of said deceased, on the grounds :— 


1.—That as appears upon the 
said alleged will fs mandala, contradictory, sud 


i ible of execution, — 
- That as appears ‘w the face thereof the 


said alleged will is uncertain and unintelligible in 
its provisions. 


3.—That as ap the face thereol the 


u 


thereof the © 


.) 
rs 
d 
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7 


said alleged will unlawfully tends to create an ” 


estate in perpetuity, and unlawfully iniringes and 
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S 

. 

7 

'. 
ee 


violates the rule against perpetuities, and unlaw- | 


creates an estate in perpetuity. 


full . 
For further objection to the granting of said — 
petition, they humbly show to this Honorable | 
Court, < 3 as 
4.—That the true, lawful, and proper name of the | 
person called Edwin Maurice Smith, in said peti- — 
tion, and who died at Shanghai. on or about the | 


19th —— November, 1878, as alleged therein, was 
Edwin 

Maurice Smith,” by which the said deceased was 
latterly 
which the said deceased had uulawfully assumed 
and thet as appears upon the face thereof the said 


alleged will was executed, if at all, by said de- |-.—- 


ceased, under and in such unlawful false and ficti- 
tious name. 


5.—That said Edwin Maurice Pitcher, falsely | 
called Edwin Maurice Smith, was never matviol, } 


known, was a false and fictitious name, | 
>| 


aurice Pitcher, and that the name “ Edwin }-->-~ 


are citizens of and resident in the United States _ 
of America have, by a Power of Attorney, dated the . 
31st day of my; A 1879, and pe executed at New 
York, in the United States of America, appointed 
your Petitioners to be their and each of their 
_attornies for the purpose of protecting their interests | 


and died without lawful children. : ——~-- 
6.—That they the aforesaid Debly Everly and 

Emily Pitcher are sisters of the said deceased, and 

that they the aforesaid Belle Walker, Lizzie Walker, 

and Amanda Walker are neices of the said de-— 

ceased, and that they all are next of kin and heirs —...... 


and enforcing their rights. 

7.—The said Francis Blackwell Forbes (com- 
monly known as Frank Blackwell Forbes) and 
Frederic Delano Hitch are citizens of the 
States of America, and partners in the firm of 


Russell and Company, of China and Hongkong, and © 


are now residing at and intend to continue to reside 
at Shanghai aforesaid, and they are willing to under- 
take the execution of the trusts of the said will on 
behalf of all persons beneficially interested therein. 
8.—Your Petitioners are desirous that. the said” 
Will shall be admitted to probate and recorded in — 
| this Honorable Court that letters of Administra- 
tion with the Will annexed be issued thereon to 


them, and that they shall be appointed trustees of | said Bd 


the said Will. : 

Your Petitioners therefore pray that the said. 
Will may be admitted to Probate and recorded 
that the letters of Administration with the Will) 
annexed may be issued thereon to them ingly, 
and that they may be appointed trustees of the 
| said Will and your Petitioners will ever pta 


sl 


y. 


nited 


at law of the said d es 
7.—That at the time said alleged will was made, 
the deceased was unsound of mind, memory, and 
understanding, and incapable of making a will. 
8.—That 
and attempts to vest the estate of the said deceased 
in persons legally incapable of taking and of hold- 


ing it, ‘ 
Wherefore the said Debly Everly, Emily Pitcher, 
Belle Walker, Lizzie Walker, and Amanda Walker 


this Honorable Court that said alleged will be “~~ 


ra 

Rooks’ illegal, null and void; that tie petition 
of aid Francis Blackwell Forbes and Frederick 
Delano Hitch be dismissed, and that the estate of 


Edwin Maurice Pitcher, falsely called Edwin 


Maurice Smith, be settled up and disposed of as the © 


law in such cases directs, 


le ee ee ee - anaes 


e said alleged will unlawfully vests 
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ge epee yeep eer 
behalf of Mr. nae —— an one of th 
executors appointed under the will, to a 
that nothing more may be done in the Bi 
until he had time .to send out instruc 


ae a ee eee em Silipos —— sii 
Mr. Drammond said it was time that the 
matter was put into proper order. However, 
all he asked at present was that he might be 
allowed to put in certain documents in formal 


from England. On the 8rd September, Mr.| 


Buchanan, who was the agent here for Mr. 


Bisset, ae ge pe to the latter 
that Messrs. Forbes and Hitch, o 


statin; 

i and Company had applied 
letters of administration, and aliens for 
immediate instructions as to whether 
should oppose; on the 8th 4 ey they 
received a reply stating ‘ hearing 
impending further particulars.” see those 
telegrams, which he had filed, he had to apply 
on Mr. Bisset’s behalf, he \eing interested 
under the will, that the hearing might be sus- 
pended until Mr. Bisset had an opportunity to 
be heard in the matter. Mr. Buchanan was 
present, and could give evidence as to the 
telegrams. : 

His Honor said that an application for an 
adjournment should be based upon an affidavit, 
showing cause why an adjournment should 
take place. 

Mr. Wainewright said he was not prepared 


~ with an affidavit, but one could be prepared 
and filed, if necessary, setting out the facts he 
had stated. 

His Honor asked Mr. Henderson what was 
_ the nature of the objections he had filed. 

Mr. Henderson said that they contested the 
will. 

Mr. Drummond said he appeared there to 
support the petition which had been set down 
for hearing on that day ; and in regard to the 
papers which Mr. Henderson ‘had filed he might 


say that he enquired at 10 o'clock that morning |} 


Gustructions to contest the will on various 


grounds. 


ifany papers had been filed in the matter 


in that Court, and he was told that none had | 


been filed. 


that. 
Many time. 


proof of the petition. 
His Honor said be thought issue should be 
joined first. He would have the papers served 


‘upon them at once, and they could fix an early 
Way for the hearing. 
r. 


Drummond said that prior to that he 
had to apply to be allowed to see the iustruc- 
tions and authority of Mr. Henderson to appear 
jn opposition to the petition. | 

His Honor :—He must, of course, show his 


authority. 


Mr. Henderson said his authority had been | 


filed. Standing there he had no proof that the | 


other parties had any right whatever there—that | 
they were identified in any way with the will. 

His Honor said there was the power of 
attorney. 

Mr. Henderson said it was not under oath. 

After some further remarks, 

His Honor said there was the power of 
attorney filed by Mr. Forbes and Mr. Hitch, 
representing some of the beneficiaires ; and 
there was also a power of attorney filed by Mr. | 
Henderson on behalf of five persons represent- 
ing themselves to be heirs of the deceased. 

Mr. Henderson :—The greater number is on 
our side, for they have only 24. 

Mr. Drummond :—Is there a power of 
attorney properly authenticated from the United 
States ? 

His Honor said there was no doubt about 
The documents could be inspected at 


Mr. Henderson said there were also specific 


Mr. Drummond said he merely wanted to be 


His Honor said that of course the hearing | satisfied, as they had the right to be, that Mr. 


could not proceed upon the papers which had 


just been filed. The proper course would be for | 
copies of the papers just filed to be served. 


Henderson was there to represent some one 
who had a substantial interest at stake in that. 
matter ;-if so, he was on a proper footing. 


upon them; and the only remaining question _ Hix Honor said that if Mr. Drummond 


was as to the date of the hearing. 
Mr. Henderson said he understood that this! 
was the day appointed for their coming there 
to make objections to granting of the probate 
of this will. | 
His Honor said that when papers were filed, 


doubted the authenticity of the documents he 
could raise the question. | 
In reply to further questions from Mr. 
Drummond, His Honor said that if questions — 
of fact were involved in the matter it would | 


have to be tried by assessors and himself, but | 
if only questions of law were invelved, it would | 
be tried by the Court alone. | 

Mr. Henderson said there were both ques- | 
tions of law and of fact. | 


copies of them must be of course be served upon 
| the other parties, and they must have ample 
time for replying to them. 

Mr. Drummond said that Mr. Henderson 
might have filed his objections much earlier, | 
and copies of them could have been served| His Honor: In that case it would be neces- | 
on the ies, and-they could have then | sary to try it with assessors. 
proceeded with the — on thatday. But After some further discussion the hearing 
the papers had. been kept back and filed at the | was adjourned for a week. 
| moment of hearing. The papers were filed too oh. 

late to be of any use then. He (Mr. Drum- 
mond) desired to produce to the Court at this 
hearing certain documents in support of the 
petition ; and then Mr. Henderson could make 
| an application for adjourment to give him an __ 
opportunity of raising the objections to the 
sa ig which he had filed. 

Ir. Henderson contended that this was not 


the usual course of 


_| bhe procedure, and he ol,jected 
‘| to its being adopted. : 
|. His. Honor said that issue had not yet been | 


| joined in this matter, and he did not see the | 

‘propriety of introducing testimony until that 

| was the case. The hearitg could be postponed __ 
for two or three days, as they might desire. 
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UNITED: STATES COURT FOR THE 
OONSULAR DISTRICT OF 
SHANGHAL 

‘ September 24th. 


Before D. H. Barrer, Esq., Consul General, 
sitting as Judge. 


IN THE MATTER OF THE ESTATE OF EDWIN MAURICE | 


: SMITH, LECEASED. 
His Honor, on taking his seat, said that this 


case was the petition, filed by Messrs, Forbes | 


and Hitch, for the probate of the will of Edwin 
Maurice Smith, deceased, and for the isstiance 
to them of letters testamentary. There were 
two motions filed, one for a commission to take 


"% 


testimony de bene esse, and the other for the | 


adjournment of the hearing of the petition, 
filed by Mr. Wainewright as counsel for Mr. 
Bisset. Mr. Wainewright’s motion asked that 
the hearing might be postponed until the 80th 
November next. 

Mr. Drummond appear for the petitioners, 


Mr. Wainewright appeared for Mr. J. P.- 


Bisset, one of the executors: appointed under the 
will, 
Mr. J. J. Henderson appeared for five of the 


: » ; id 
next of kin and heirs at law of the deceased, | 


residing in the United States, objecting to the 
granting of the prayer of the petitioners, 


The following affidavit of Mr. James Bucha- | 


nan had been filed by Mr. Wainewright.:— 


‘ James Buchanan, of Shanghai, in the Empire of 
China, Share Broker and Land Agent, being duly 
sworn, says i— 

“1,.—That he is the agent in Shanghai of John 
Petrie Bisset, one of the. trustees and executors 


named in and appointed by the above-mentioned 
Will of the abovenamed Edwin Maurice. Smith, 
' deceased, and that in conjunction with Rebert 
| Ernest Wainewright, the Attorney and counsel of 


| the 


said John Petrie Bisset, and subject to the 
directions and instructions of the said John Petrie 
Bisset, he has the management and control in 
Shanghai of the transactions of the said John 
Petrie Bisset, in relation to the estate and affairs 
of the said deceased. 

“9 —'i’hat on the twelfth day of August last, being 
the day next following the delivery of the judgment 
and opinion of this Honorable Court in the matter 
of the petition of the said John Petrie Bisset, praying 
that the said will of the said deceased might be 
admitted to probate, and that letters testamentary 
might be issued thereon to him the said Jolin Petrie 
Bisset, he this deponent sent or caused to be sent to 


the said John Petrie Bisset by telegraph a message 


| apprising him of the effect of the said jadgment 
and opinion, and on the same day sent or caused to 
_be sent to him by post a printed report of the said 


| judgment and opinion, 


“3.—That on the third day of September in«tant 


_ he, this deponent, sent or caused to be sent by tele- 
graph to the said John Petrie Bisset the following 


’ 
; 
: 


| 


c 
ta 


Edwin Maurice Smith, deceased, as are resident 
in Europe, and that it is of importance in the 


interest of such legatees that opportunity should | 


in this matter 


be afforded before any further —_ 
es to be made 


are taken for their views and wis 


known to the ——e of the said John Petrie 
ai 


* 5 


Bisset in Shang 


Mr. Henderson. asked if any pleadings had |... 
been filed since the last hearing on behalf of : 


the petitioners that would affect the issue, 


Mr. Drummond said that no such pleadings | 


had been filed, and there was no issue joined. 
After some remarks as to procedure, 


His Honor said he thought the question of | 
adjournment was the proper one to be considered | 
Mr. Wainewright, who represented Mr. | 
Bisset, one of the trustees named in the will, | 


first. 


now came forward and asked for an adjournment 


toa particular time in order that Mr. Bisset | 
might institute certain proceedings, whatever | 
Mr. Bisset was entitled to |! 


they might be, 
appeal from the decision of that Court to the 


Cireuit Court of the United States for the |) 
district of California, and there was a time, | 


fixed by law, to enable him to perfect his plea. 


He now desired, he presumed, to appeal from | __ 
that decision, and under these circumstances, | 
he thought the first question to be considered 


was Mr. Wainewright’s motion. 


Mr. Wainewright said that with reference 


Genes 


to his motion, it would not be necessary, 
he thought, to read the affidavit of Mr. 
Buchanan. Mr. Bisset was, of course, not 
only interested as one of the executors named 


in the will, but also as a party beneficially ; 


interested under the will, and he would 
suggest to the Court, in view of Mr. Henderson’s 


| objections, that it would be proper for all those j 


who were interested beneficially under the will 
should have notice of these proceedings to set 
the will aside, : 

His Honor :—Of course. 

Mr. Wainewright :—Therefore, I think that 


a discussion of my motion is hardly neces-| 
sary, because it would be obviously unfair to 


those in Europe—I only represent Mr. Bisset,— 


but I think that all parties interested under | 


the will should have notice of Mr. Henderson's 


objections, so that they may have an opportu- ~~~ 


nity of being heard upon them in that Court. 


Therefore, although I name the 30th November | — 
as being the day by which I think I can obtain | 
an answer, yet [ would ask the Court in the - -- 
interest of all parties concerned to make some 
} order of citation to all the 


rsons interested. 
His Honor:—Quite so; 
by publication, and by mail to the usual 


> eo . ae 
nication with and is acting in concert with such of § 
the legatees under the said will of the said } 


| 


propose to do that | 


It was somewhat singular, | 


og of residence. 
message, namely, “F, B. Forbes (of Russell & Co.) | 2° might say, that the beneficiaries named in 
_has applied for letters of administration read as Hi the will, residing in Europe, had not put in an 
follows by A. B. ©. Code—shall we oppose; send appearance here before, because they had been | 
| instructions forthwith”—to which said message he ; advised for many months of the death of the }~ 
| this deponent received on the eighth day of Sep- ) testator and the petition for probate aud letters 
tember instant the following message in reply, testamentary. Their appearance was not ne- 
' namely: “Delay hearing pending further’ part- [ cessary #o long as it wae simply a question of 
| culars. ster gagnegs 
| “4'That in obedience to the direction con- | trustees, but now the will itself was brought | 
| tained in the said last-mentioned massage he this | to question. 
'deponent has this day caused to be filed in this | Mr. Henderson said he might explain that | 
| Honorable Court a motion that the consideration 4 parties in Europe had written to him to say | 
_ of the above-mentioned Petition of the said Francis | that certain matters might be done in ad ta 3 
| Blackwell Forbes = Frederic pe rg = | sind eabahe Geena! theta tn tine: and he been f"'~ 
stand over until a date not earlier than the Thir- ) : . | 
tieth day of November next, such last-mentioved told that they ware informed by Mr. Bisset . 
| date affording in the opinion of this deponent and that certain difficulties had appeared upon the : 
| according to the course of post a reasonable time i face of the will, and that the will would be 
for enabling him to receive Instructions from the ; pronounced nugatory upon those difficulties, 
said John Petrie Bisset in the matter of the said } and that they were waiting for something to be 
 last-mentioned Petition, done. That was, at all events, the @ | | ti | 


“5.—That as this deponent is informed and verily he | be fo f th len To Tic 
pas . sag bees e hatl to wake for one of the parties in 
| belicvesthe said Juhu Petrie Bisset is in comuiu- 7 ss Atlases gd 
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Mr. Drammond said that in regard to the! 
matter before the Court he had not, as His 
Honor would observe, joined issue or filed any 
dotument in reply to the objections filed by 
“Mr. Henderson. At the present moment his 
position before the Court was simply and solely 
inisupport of the petition which he had filed. 
With regard to that he would state, in the first 
instance, that the petitioners filed that petition 
simply and solely in consequence of the judg- 
ment of His Honor declaring Mr. Bisset unable 
legally to act as executor and trustee of the will. 
Had the judgment been tothe opposite effect, the 
‘petitioners, acting under their power of at- 
torney, would have been perfectly willing to 
have acquiesced in it, and would have made no 


objection to the estate being placed in Mr., 
Ta regard to Mr. Henderson’s | 


| Bisset’s hands. 
| objections ; the first objection was, “that as 
‘appears upon the face thereof, the saidwill 
‘is inconsistent, contradic tory, and impossible 
of -execution.” Now that was a question 
of law; all that it was necessary to do on 
this objection was t6 consider the terms 
of the will itself, and the authorities bear- 
ing upon such matters. ‘he same remarks 
applied to the second objection, stating “ That 
as appears upon the face thereof the said will 
is uncertain and unintelligible in its provisions.” 
The third objection, “That as appears upon 
the face thereof the said will unlawfully tends 
to create an estate in perpetuity, and unlaw- 
fully infringes and violates the rule against 
perpetuities, and unlawfully creates an estate iu 
perpetuity,” was also a question of law. The 
only point to be considered was whether the 
will did create an estate in perpetuity, and, if 
so, whether that was a good and sufficient: 
ground for setting the will aside. No evidence 
was needed upon the matter. The fourth ob-% 
jection stated, ‘That the true, lawful, and 
proper name of the person called Edwin Maurice 
Smith, in said petition, and who died at Shang- 
hai on or about the 19th day of November, 
1878, as alleged therein, was Edwin Maurice: 
Pitcher, and that the name “ Edwin Maurice 
‘ Smith,” by which the said deceased was lat- 
terly known, wes a false and fictitious name, 
which the said deceased had unlawfully assumed, 
and that as appears upon the face thereof the 
said alleged will was executed, if at all, by said 
deceased, under and in such unlawful false and 
fictitious name.” In regard to this objection, of 
course evidence would be necessary if its cor- 


rectness was disputed, but assuming that it | 


would be admitted as a correct statement, 
it would then be simply a question of law 
whether that fact was a sufficient ground for 
setting the will aside, 
clearly shown that such a fact was not a suffi- 
cient ground for setting the will aside; and 
this was the first objection which imported 
any question of fact at all. 


He thought it could be | 


Probably any - 


i 


q 


bad then t was bad, if it did not, then he 
thought the will would be admitted as sound. 
The fifth objection was, “That the said 


laa 
. 
] 


Maurice Smith, was never martied, and died 
without lawful children.” That was a matter 
which did not affect them in the least. It had 
never been alleged that he-was married, or that 

he had any lawful children. The same remarks — 
would apply to the 6th objection: “That they 
the aforesaid Debly Everly and Emily Pitcher 
are sisters of the said deceased, and that they 
the aforesaid Belle Walker, Lizzie Walker, and .- 
Amanda Walker are nieces of the said deceased, 
and that they all are next of kin and heirs at law 
of the said deceased.” It did not matter whether 
they were or were not; a fact like that did not 
affect the will one way or another. The one 
fact, and the only one throughout the objec- 
tions, on which it would be necessary to take 
testimony, was the seventh: ‘ That at the 
time said alleged will was made the deceased 


standing, and incapable of making a will.” No 
doubt the question of this fact had struck His 
Honor as the most important one of all, and 
the one which went nearer to the root of the 
matter whether this will was sound or 
not, If it was a correct statement that 
deceased was of unsound mind, memory, 
and understanding, that would undoubtedly 
be a sound reason for setting aside the” 
will. The last objection, “That the said 
alleged will unlawfally vests and attempts to 


vest the estate of the said deceased in persons 
legally incapable of taking and of holding it,” —... 


appeared to him to be quite immaterial. If 
some persons named in the will were incapable 
of taking and holding the property, that would 
merely make it bad so far as their interests 
were concerned, and they would be struck out ~~ -~ 
of it, but that would not affect the validity 
of the will as a whole. With 

to Mr. Henderson’s objections, he did not 
take the course of contesting them, or of 
consenting to them. As to Mr. Waine- 
wright’s suggestion, he thought it was a reason- 
able and proper one, and he thought it was a 
proper proceeding that beneficiaries named 
in the will who were residing in England, and’ 
who were English subjects, should, when the 
will was contested, have a citation served upon 
them, and that proof of that having been done 
should-be brought before the Court, before the 
Court undertook to try the question at all. If 
the Court now thought proper to grant the 
prayer of the petitioners, and to admit the will 
to probate that would not make the willa 


whom Mr. Henderson represented w have 
sufficient time to revoke the probate and set it 
aside. The granting probate of the will, then, 
would simply have the effect of saying that the _ 


of tha parties connected with this matter from 
“beginning to end would, he believed, be per- 
fectly willing to almit the eorrectness of the 
fact referred to in the objection. ~ 

Mr. Wainewright :—Yes, that is 8. I would 
not contest it fora moment, and it would not 
therefore be necessary to give any evident 
upon it. | 

His Honor;:—The only additional point is— 
if he did it for an unlawful purpose, to avoid a | 
| debt for example, what would then be the 
effect of his using this fictitious name in his 
will ? 

Mr. Henderson:—To defraud his creditors 
for example ? 

Mr. Drummond. said he did not think that 


we ot . 


could possibly make the will bad. He did not) 
think his motive could make the will good, 
or bad. If a false signature made a will 


Ai 


: 
! 
a 
: 
3 


4 


Court was satisfied primdé facie that the will was a 
good one, That was the position he put before 
the Court for the petitioners. So far as the 


issuing of a commission went, he throught it 


was wholly unnecessary and he would oppose © 
the issuing of it. 

After some further remarks, 

Mr. Henderson said it could not be 


‘proved in that country by competent wit- ~~~ 


nesses why the testator changed his name, 
but it could be shown that he did it 
-for purposes which that Court would not 
assist. As to what Mr. Drummond had stated 
about hurrying the matter up, he would remind 
His Honor that the petitioners had no power, 
as exhibited by documents filed in that Court, 


|. to asks for probate of the will at all. He would 
also call the attention of the Court to the further ~~ 


fact that they were disqualified, as being at- 


PP ad 
Pa 


torneys for one of the beneficiaires, for the 


position of trustees in the matter. 


i - 


Edwin Maurice Pitcher, falsely called Edwin --~— 


was unsound of mind, memory, and under- 


good one, if it was a bad one, and the — 


After some farther conversation, ' 
His Honor said the only question for him to 
consider then was the application for adjourn- | 
ment on behalf of Mr, Bisset, who stood in a 
position where he had a right to come forward = 
and make such an application. He was named | 
in the will as one of the trustees, and as a de- | 
cision had been rendered adverse to his holding 
that position, he had the right to against .... 
that decision, and a right to be allowed suffi- 
cient time to perfect his appeal. There was no 
doubt of the fact that the petitioners had come 
forward very properly. After the decision 
of the Court was given, and representing the | 
beneficiaires as they did under powers of at- 
torney, he thought it was their duty to come 
forward aud apply for probate of the will, and 
that letters testamentary should be issued to-~-~-~- 
them. He would be glad to issue letters of 
administration to them it the matter was in 
a position to enable him to do so, because he : 
thought they were in every way fitand proper #§4._—s—s—s——_—ri_w 
parties to receive them, but the situation of the 
case had entirely changed since they had filed 
their petition. Mr. Bisset had come in and 
asked for a continuance presumably for the 
purpose of appealing against the decision, - 
and some heirs at law had also come. 
in to oppose the will, so that the whole 
situation had changed. There was but one 
question to be considered under the present, ssi 
circumstances, and that was the question of 
adjournment, and he ogg tg grant the 
motion made on behalf of Mr. Bisset for a 
postponement of the hearing. As to the time, 
it seemed to have been agreed upon by the |------—- 
learned gentlemen engaged in the proceedings 
that four months would be a proper period for 
the matter to stand over, under all the circum- 
stances. Citations would be issued at once by 
publication and by copies being sent by mail| 
to the places of residence of the different 
beneficiaires in Europe and in Canton. Com- 
missions would also be issued at once, to take 
testimony and would be returnable in four --—-~---.--- 
mouths from the day of adjournment. How 
would they arrange the commission—would | 
they have interrogatories and cross interro-— 
gatories ? : a8 
Mr. Henderson said he did not think that © 
would be possible in taking evidence of this kind. 
His Honor :—Is it by consent of all parties 
that a commission to take testimony be issued 1 
Mr. Wainewright :—I am not in a position ------ 
to consent, | 
Mr. Drummond said the usual course in | 
regard to commissions was that when a person — 
wished for testimony he applied to obtain the 
order and to send the commission, and gave 
notice to other parties asking them if they 
wished to join in it. If they did, they proceeded 
together. 
His Honor said that that, no doubt, was the —----------- 
usual course. | 
The hearing was then adjourned until Mon- 
day, the 2nd February. | caer 
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THE TSUNG-LI YAMEN 


TO THE 


CHINESE MINISTERS ABROAD. 


1.—Since the Treaties of Tientsin were ratified, China’s relations 
with Foreign Powers have invariably been conducted in accordance with 
their stipulations. Whatever complaints there may have been on the 
part of Foreign Governments on this head, have, in the main, been 
occasioned by accidents to individuals and the incidence of taxation. As 
regards the first class of complaints, it must be remembered that snch 
things may occur in any country, and that no amount of foresight can 
effectually guard against them ; while as to taxation, it is where there are 
no Treaty provisions, or where Treaty provisions are read two ways, that 
differences occur. 

2.—Treaties may be revised once in every ten years, and such 
additions, abrogations, or modifications as are introduced depend upon 
the voluntary assent of the Contracting Powers. The first revision of the 
British Treaty was concluded by the Yamén and the British Minister in 
1869; but notwithstanding that friendly negotiations had extended over 
as much as two years, the British Government refused to ratify the 
arrangements of its Representative, and the revised Treaty has never 
been in force. For a year past the revision of the German Treaty has 
been going on. Among the proposals of the German Minister there are 
some to which it is impossible for China to assent; and so, although 
there has been much discussion, no settlement has yet been arrived at. 
In this matter of Treaty revision, a mutual interchange of views is a 
preliminary of much importance, and it appears to us that there are four 
cardinal points regarding which, it would seem, that we have, up to the 
present, failed to make the Chinese views understood. They are:— 
1, Transit; 2, Li-kin taxation; 3, Exterritoriality; 4, The most-favored- 
nation clause. We propose to state our views in connection with them, 
for Your Excellency’s information. 

3.—As regards dues and duties paid by fortignets generally, we hold 
that, by the Treaties of Tientsin, foreigners 
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(1) Can import foreign goods into China on payment of the Tariff 
duty 

(2) Can re-export duty-paid foreign goods to a foreign country, and 
obtain drawback of the import duty originally paid ; 

_ (3) Can convey dnty-paid foreign goods into the interior, and either 
as Chinese merchants do, pay duties at each Custom-house and taxes at 
each barrier passed, or, by payment of the Tariff transit due, can freo | 
their goods from such duties and taxes en route to any places, however 
distant, named by them, and entered in their transit certificages ; 

(4) Can purchase native, produce in the interior, and, if ascetoct 
foreign export and supplied with transit certificates, can bring it to 
Treaty port, exempt along the route from all duties and taxes, by simply 
exhibiting the certificates at each Custom-house and barrier passed, it 
being merely charged the Tariff transit due at the “ last barrier” (7.¢., tho 
barrier nearest the port); or, if not provided with transit certificates, 
then such produce has to pay such duties and taxes to which Chinese 
merchants are liable ; 

(5) Can export native produce on payment of an ial Tariff duty ; 

(6) Can convey native produce from Treaty port to Treaty port on 
payment of an export duty at the port of shipment, and a coast trade half 
duty at the port of discharge ; 

(7) Can, after payment of the coast trade half duty as above, convey 
such native produce into the interior on the payment of the duties and 
taxes at the Custom-house and barrier passed en route, in the same manner 
as Chinese merchants. 


The above is, in a general way, what foreigners trading in native and 
foreign goods are entitled to as regards payment of duties, in accordance 
with Treaties and regulations. 


4..——As regards transit inwards, however, foreigners have maintained 
that to say goods are exempted en route from a port to the place 
mentioned in the transit certificate is not enough. They have held that 
foreign goods which have once paid transit dies cannot subsequently bo 
called upon to pay any local charge whatever. To this interpretation wo 
cannot agree. By the Treaties, foreigners have the option of taking ont, 
or not taking out transit certificates. If transit certificates are applied 
for, the Treaty stipulations require that the place to which the goods aro 
going must be named and entered in the certificate. Why is this so? 
It is beeause the certificate is only to free the goods from the Treaty port 
to the place named in the certificate; arrived there, the certificato 
becomes waste paper, and the goods thereafter differ in no respect from 


ow * . a 


BR < RRNA SO NORE Thal HHO Ge IN 1 Ek SS 
NH mR AE ah ES eM NY th ah. TNS pS 
BOY | RN SIRO RK Se 
EME | ARE Mabe Neen HERES ON Ree SS 
AEA HE O ERO ENOIRESORSeENO 
(RESP OAR HERB Re Sie So NHS BENOIT Rw 


HX CSHERERA+RARHE | RRHROHERSAHHERS 
EX PRRASSNKSEASHRAAN ER | SHETMN iho 
HB RE NERS eS | GK TE RRS RPO RNC BSH 
EQMERREKREXSSEKELKENPERKAVMESCRARHES 
HK CRRES RAR ERAT RURRES RS RSA TP Ew 
RRM REN HS ENRERSRSKRS ENGR EOS We REN 
ReERMARSRRATOR SH SENS RSSVCIRS BQAULEKRRS 


NOSE PES RS REARS ROSEN eERNUE 
te ESD | OM ATS aah rie Ho ik I REN Se a et | MRE 


—_ ip one 


te, 


ordinary uncertificated goods. Again, the foreign merchant, having tho 
option of taking out or not taking out transit documents, it thence 
results that foreign goods of two kinds arc found at the same place in the 
interior at the same time, namely, certificated and uncertificated. Tho 
certificated goods travelling in a given direction under certificate from 
the Treaty port to a place named, are by Treaty exempt from taxation 
everywhere en route ; while the uncertificated goods, transported in any 
direction at pleasure, are everywhere liable to the incidence of local 
taxation. When the certificated goods have arrived at their place of 
destination, and by the cancelling of the certificate have become uncerti- 
ficated, they, like all other uncertificated goods, are thenceforth liable to 
taxation. 

The certificate once cancelled on arrival at the place of destination, 
how can it be possible to distinguish, among equally uncertificated goods, 
which had paid and which had not paid transit dues? It is evident, 
therefore, that complete exemption from taxation everywhere, and for 
all future time, is not the meaning of the Treaties, but simply that goods 
are to be freed from all taxes en rowte. In a word, as we understand the 
inward transit privilege, a certificate only protects goods from charges 
en route from port to place; but this is already a great privilege, for on 
payment of transit dues, the foreigner can at pleasure send his goods to 
any market, however distant, without farther liability to taxation. 

'5,—As regards transit outwards, foreigners have held that goods 
may be brought down under transit certificate even when not intended 
for foreign export, but meant for resale in China; and have gone so far 
as to say that, even without certificates no tax ought to be charged in the 
interior on goods ordinarily exported to foreign countries. Now, as 
Chinese merchants have to pay all taxes en route, it is obvious that the 
only way foreigners could bring down goods free would be under certifi- 
cates; and therefore, without certificates, goods must pay, no matter 
what may be their subsequent destination. And again, since native trade 
would be subjected to unfair competition if foreigners were permitted to 
bring down prodace under transit certificate and then send it to another 
part of China for sale, it follows that the produce that is entitled to 
transit privilege can only be such produce as is intended for foreign 
export. In a word, as regards native produce outwards, the case is just 
the same as with foreign merchandise inwards, the transactions differ, 
but the amount of duty charged is the same ; for, just as a foreigner can 
take foreign goods to any part of China on payment of a full and half 
duty, so he cain go to any part of China, and thence take Chinese produce 
to a foreign country, on payment of a similar fall and half duty. 
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6.—Li-kin is continually objected to by foreigners. Bat is it not just 
as well known that Chinese merchants are opposed to it too, and that tho 
Government regards it only as a temporary expedient? Independant 
Powers must be guided by national necessities in fixing their taxation. 
In these troublous times the demands on the Government are very heavy, 
and it is impossible to avoid having recourse to special measures; we 
maintain that all such matters should be left to be determined by Chins 
herself, and that the foreigner has no more right to.interfere with or 
object to them than China would have to interfere with or criticise tho 
action of a Foreign Government in raising loans or increasing taxes. If 
foreign merchants desire to escape the Li-kin, they can escape it ; all they 
have to do is to supply themselves with transit certificates when taking 
foreign goods into the interior, or bringing native produce ont of the 
interior; if they do not carry transit certificates they must pay the Li-kin, 
for, in the absence of transit certificates, all goods are alike and indis- 
tinguishable, and must in the interior pay Li-kin, according to the rule 
of the locality. 
7.—As regards jurisdiction, é.¢., exterritoriality. By the Treaties, 
foreigners in China are not amendable to the jurisdiction of the Chinese 
Authorities, i.e., they are exterritorialized. As they have disputes among 
themselves, their own Authorities are to settle them ;-if they commit an 
offence, their own Anthorities are to punish them according to their own 
national laws. But foreigners claim much more than this ; they interpret 
this exterritorial privilege as meaning not only that Chinese officials aro 
not to control them, but that they may disregard and violate Chinese 
regulations with impunity.. To this we cannot assent. China has not by 
any Treaty given foreigners permission to disregard or violate the laws 
of China; while residing in China they are as much bound to observe 
them as Chinese are. What has been conceded in the Treaties in this 
connection is merely that offenders shall be punished by their own 
national officials, in accordance with their own national laws. For 
example, if Chinese law prohibits Chinese subjects from going through a 
certain passage, foreigners cannot claim to go through that forbidden 
in vi hey goAhrough it, they thereby 
break ® Chinese law, their own aigiipoliicials are to punish them in 
accordance with such laws as provide for analogous cases in their own 
country. Ina word, the true meaning of the exterritoriality clause is, not 
that a foreigner is at liberty to break Chinese laws, but that if he offends, 
he shall be punished by his own national officials. 
Again, seeing that China has agreed that the judicial powers shall 
be exercised by foreign Consuls within Chinese territory, Foreign Gov- 


BYBARCS ONS AVON RAORSR Ss VERE ees 
PORN ENE RII Be NS HSN + BN 
LRKSROCMMORS SEH EK + RE SRM OH eet wK< ez 
PHM RRRHEKESREREUREKRE RR ITUEN ESS 
De a ol a co TT a eR aS | SESE A 
Mon Ek OS Ge NK BY Hk 


BS Cin DERERKEMONSAR SERUM SRK <sHt< H ete 
FROUKEOGRNEKEKEDKARERMMKE TE RMMKRT<H 
sno go or FF RNS SEN Ht SN | SIE KE 
ER OREM BN Ht a  H e R HK HS L S S HSS BYE Tm eas | 
$8 FE SRS OR oe LI a EH MN EH ee En EY 
Bt RES a KREME SOREN SEVERE SHY 
SH aaa ar Sat Sa SS a a BS I a He SSE oh} med DBS BS AYE 


EOS a OR OE EI th BK ae He 2 BIN RED 
RR RB NY oR ASR HT SN HB sa NY a he a he RS oS 


oF ee 


Tc, 


ernments should, on their side, take care that none but good and reliable 
men are appointed to these posts. Several States, however, appoint 
merchant Consuls. Now, in so far as concerns that part of a Consul’; 
duty which comprises the reporting and clearing of ships, and the 
shipping and discharge of sailors, China does not object to its being 
discharged by merchant Consuls, Bat in China a Consul’s duties comprise 
judicial functions as well, and the importance of such functions is such as 
to seem to demand the appointment of bond fide officials to Consular 
posts; moreover, where cases regarding joint investigation occur, it is 
neither convenient nor dignified for a Chinese offiti sit on the bench 
with a merchant Consul who may have O00 ny 2 smuggling the 
day before, or who, in his aeons capacity, may, perhaps, be person- 
ally interested in the case ¢® issue. — 

8.—The most-favored-nation clause is found in all the Treaties, and 
it is well that it should be so, for it is difficult for China to distinguish 
between foreigners, or say which belongs to which nationality ; and so 
much is this so, that even non-Treaty Power foreigners are trusted liko 
the others. The object of the foreign negotiator in introducing this 
clause was to prevent his own nationals from being placed at a disadvan- 
tage as compared with others, and to secure that all should be eqnally 
favored. Now this is precisely what China desires. But Foreign Govern- 
ments, although their objects in negotiating for the most-favored-nation 
clanse were similar to those of China, are not always fair in their inter- 
pretation of it. For example, if China, for a consideration, grants a 
cortain country a new privilege on such and such conditions, this would 
be of the nature of a special concession for a special consideration. 
Should other countries come forward and, in virtue of the most-favored- 
nation clause, claim to participate in the new privilege, although China 
need not necessarily exact a similar consideration in return, yet it would 
be only just to expect that in enjoying the privilege they wonld consent 
to observe the conditions accepted by the Power to which it was originally 
granted. But, far from this being the case, there are some who, while 
demanding the privilege, refuse to be bound by the conditions attached 
to it. This is the unfair interpretation to which China objects. In a 
word, as regards this most-favored-nation clanse, we hold that if one 
country desires tu participate in the privileges conceded to another 
country, it must consent to be bound by the conditions attached to them, 
and accepted by another. 

9.—Over and above the four points commented on, there jgrthe 
Missionary question. China, recognizing that the object of religious 
systems is to teach men to do good, has by Treaty assented to Missionaries 
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coming to teach their doctrines in China, and has also guaranteed protec- 
tion to them and to their converts. But among the Missionaries are some 
who, exalting the importance of their office, arrogate to themselves an 
official status, and interfere so far as to transact business that onght 
properly to be dealt with by the Chinese local Authorities; while among — 
their converts are some who look upon their being Christians as protecting 
them from the consequences of breaking the laws of their own country, 
and refase to observe the rules which are binding on their neighbours. 
This state of things China cannot tolerate or submit to. Under the 
exterritoriality clause foreigners are to be dealt with by their own national 
Authorities ; but, as regards Chinese subjects on Chinese soil, it is only 
the Chinese Authorities who can deal with them ; and Chinese subjects, 
whether Christians or not, to be accounted good subjects, must render an 
exact obedience to the laws of China... If any offend against those laws, 
they must, one and all, Christians and #e¢ Christians alike, submit to be 
dealt with by their own native Authorities, and the Foreign Missionary 
cannot be permitted to usurp the right of shielding them from the conse- 
quences of their act. 

10.—In order that negotiations for Treaty revision may be facilitated, 
what is required is reciprocal consideration and mutnal forbearance. 

We accordingly address to Your Excellency this communication. 
To recapitulate :— 


(a) In the matter of inward transit, we hold that certificates only 
cover goods from a Treaty port to the place named in the certificate, 
exempting them from all taxes én rowte, and that, arrived at that place, 
they thereafter differ in no respect from uncertificated goods, and must, 
like all uncertificated goods, pay whatever charges the barriers passed 
thereafter may collect. 


(b) In the matter of ontward transit, we hold that produce not yet 
bought by foreigners, or bought but not covered by transit documents, 
is liable to all local charges ; and that goods brought down ander transit 
passes for foreigners, must be sent fo foreign countries, and cannot be 
allowed to go to other Chinese port for sale, to the disadvantage of 
native-owned goods which have not had the benefit of transit pass. 


(c) In the matter of Li-kin, and taxation generally, we hold that 
China, as an independant State, has the right to levy whatever taxes she 
pleases, in whatever manner she may think best; and we consider it 
unfair on the part of other Governments to question our proceedings, or 
put difficulties in our way, seing | that we only collect special taxes because 
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(d) In the matter of jurisdiction, we hold that the exterritoriality 


conceded in the Treaties does not free the foreigner from observing the 
rules which Chinese have to observe; and, seeing that Consuls have 
judicial powers, we think the importance of the trust roquires that they 
should be bond fide officials and not traders. ' 

(e) In the matter of the “ most-favored-nation ” clause, we hold 
that when any country claims to share the privileges conceded to another, 
it is boand to observe the conditions accepted by that other likewise. 

(f) In the matter of the Missionary question, we hold that within 
Chinese territory it is only the Chinese officials who can be allowed to 
exercise authority over the Chinese people; and that, Christians or not 
Christians, Chinese subjects must, one and all, pay due respect and 
obedience to the laws of China. 

What China wishes to do is to carry out the Treaties in such a way 
as to give full effect to all their ‘stipulations, and place all foreigners in 
China on the same footing ; but she cannot allow those Treaties to be 
wrested to mean something essentially unfair to the Chinese people, nor 
‘in attempting to adjust national resources to national wants can she 
assent to any interference with her sovereignty as an Independant State. 
What the Treaties aim at is the maintenance of peaceful relations; and 
it will be found that nothing contributes to this end more powerfully 
than a due recognition by either State of the independance and sovereignty 
of the other. 

Your Excellency will go in person to the Foreign Office and read 
this despatch to the Minister of Foreign Affairs, and, if requested, leave 
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e the Hon. Chive Justice, Sir youn Smale. 


DECLARATION BY THE CHIEF-JUSTICE THAT SLAVERY IN EVERY FORM IN ndlkg-Konc 
18 ILLEGAL aap saa BE PUT DOWN. 


Five Bo sean were placed in the ¢ eg Rey rere having been severally con- 
victed at these sessions of kidnapin Mg a @ detaining two children with Inbent 
tojeell them, and of. rand pureh: 4 “ child for the purpose of prostitution. 
The chief-justice his seat this mo ning said: * On the eriminal calendar 
for — 15, the three pene — ry ajc or ty c. Lee ~— the court to pass 
sen on no Pe - et au, convicted on the 
18th of September last of having z (fret Gon ) felonio tea unlawfully and by 
fraudulent means enticed away one e ild ‘under the age of 14 years, to wit, 
8 years, with intent thereby to deprive one "int ‘He. efethe sion of such child, 
on the 2Ist August, 1879, and (second count) hav ing’ Safously detained the same 
child in the same manner. Case No. 6, R. v. Tsang 5: Taw and U Ain, convicted on 
the 23d of September last on four counts of ( ee detained against his will a 
boy named Ho Po Sing with intent to sell him is colony on the 30th May, 1479 ; 
Le fraudulently detaining same boy at same time with intent to sell him; (3 and 
4) like charges as to a boy called Yeung Shing. Case No. 9, R. vr. Keung A To and 
D A Kak, convicted on the 20th September last 5, as to Keung A To, of having pur- 
chased a female child named Tin Heng for the of prostitution in this Salon y 
on the 4th March, 1879; as to Li A Kak, of having sold the same child for the same 
purpose at the said time. Various canses have occasioned delay in passing sentence, 
of which I will only refer to one—the gravity of the fact that these and other cases 


have recently wrongs 80 inently to the notice of the court that two specific 
classes of slavery exist in a ony to a very it extent, viz, so-called domestic 
‘slavery and evay for the purposes of —— The three. cases now awaitin 

re sentence of the — are sty’ denaln, ny | by ordinances of 1665 and 137s, 
ibiting kidnaping and ee _— women, and children, and no 

¥ ever arose in my mind as pd the crimes of which these a are sever- 

ally convicted att thn snc de to tc imes, and there is no question as to 
ishm t of cases where | WO! © SI led into brot ae some li- 
consed and'o hers un or otherwise dedicate p But the 
te en i ‘y in this colony h. 8 grown up has called into exist- 

re ere spe ‘oem and children, The number of 

n in this 1as increased an aging rapidly, whilst their great 

pm we in wealth ie ‘oste Tieeitioas Penge f bes Ravine women for pur- 
poees sanctioned neither by the laws nor customer nainland. I holdin my hand 
a placard in Chi torn down from the wall a Wentral School, Gough-street 
steps, in this caaae ma e translation appears at te Hong. ‘Kong Daily Press of 
sagen 4S of that translation goed that the advertiser, one 
chan oi "ag Tai os aged i3 years. After.a full descrip- 

tonal ts ¥ cay ws a reward a ctng tr in these te “oo If there 2 i. Rpt - the oer 
quarters any worthy man w ho knows where she i 6 to, and will send a letter, he 
will be rewarded with four reight dol endl th the person detaining the slave 
will be rewarded ‘ann m full t do ’ These words are subsequently 
added: ‘This is firm and the words not be eaten.’ I recently spoke in reproba- 
tion of slavery from this rene and in uence of my remarks a gentleman who 
tore down his placa ve it to the editor of the-Daily Press, and in a letter in that 
| tated that sare common, and that he had torn down a hun- 


ae Has hbo ar has Peru ever er exhibited more palpable; more public evidence of the 
existence of generall rey) in these hotbeds of slavery, than such pla- 
cards as me I no . my to prove that slavery exists in this colony? 
1€ notice posted in a most populous nei hborhood and have been in all 
probability read; Age ler to have been, they must have been, read by scores of our 
hinese semen. It ares as this colony is politically and commercially, it is 
| lo in the ocean ; “¢ ae is about half that of the county of Rutland; t e cir- 
umference of this island is calculated at about 27 miles, whilst that of the Isle of 
t 561 * The cultivated land on this island may be to the barren 
| ‘per cent. and there is no agrarian slavery here in nearly the 
total abenned a0 reed and on this dot in the ocean it is estimated that the slave 
population has reached 10,000 souls! I first became fully alive to the existence of 
so-called reg Me n this colony at the criminal sessions in May last on the 
trial of two cases. In one case I sentenced two poor, miserable women for detaining 
a male child =e 13 bir provisions of ordinance No. 4 of 1865, sections 50 and 51, 
to th hard labor for 18 months. It appeared that a respectable 
tradesman in Rockend: ve $17; for the child and detained him until the friends 
came from Canton and vat the child, and then, as against the relatives, he claimed — 
a right to nae ey the child even against his relatives from whom he had been kid- 
aeons Le ee case, I sentenced a poor, miserable woman for having stolen a 
years under ordinance 4 of 1865, gee 51, to two years’ imprison- 
~ P appeared that one uk, the concubine of a com- 
y, bought this child for $53 and opt ms shut up in a room till the 
| w upstairs, saw _ 2 gr ative i she was a back only 
the of the police. In eac eases the child kidnaped 
was bought reckleasly by the man stats ther tee, om» cteconaes icp the cottons much 
after the fashion of a guarantee even on the sale ofa horse that it was not stolen, each 
paps Dad el cera fer the child h ad been obtained. In each of these cases 
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Section celv of the Penal Code of China, “bart, FR. 8 renunciation of allegiance, 
translated by Sir George Thomas Staunton, bart. 


Mr. es Wing to Mr. Evarts. 


CHINESE. LEGATION, 
Washington, March 2, 1880. (Received March 2.) 


Sir: Your communication of the 17th ulti containing an inclosure 
of a translation of section ecly of the Penal e of China, as trans- 
lated by Sir George Thomas Staunton, and inquiring “whether the same | 
correctly represents the law, and whether it is now understood to be in 
force in all or any part of the dominions of His Imperial Majesty,” was 
duly received, and I have the honor to say in reply that section cclv 
of the Chinese Penal Code, referred to, has no reference wedi to 


Chinese emigration as contemplated in and sanctioned b 1 bes Burlingame 
treaty. Under the general head of “ Renunciation allegiance, the 


specific acts so carefully defined, with their corresponding punishments, 
point to the presumptive existence of a lesser or greater degree o of trea-— 
sonable intent i the phe we and it contemplates conspiracie 
and overt acts of rebellion government as D 

sequence of “ renunciation of allegi ce” which antecedes them i. 
time and existence; hence their ceinibontion under that head or coaens ‘ 
Emigration, as sanctioned by foreign treaties, is is taken out of the cate- 


gory of treasonable acts, and is therefore beyond the scope of the pee 

tion. Boag ae 
In Article V.of the Burlingame treaty we find this language, * 

is conclusive on this t: eThe United States of America and 

Emperor of China co y recognize the inherent and inalienable right 

of man to change his cane. and allegiance.” 
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INTERNATIONAL COURT FOR CHINA, 


JAMES JOSEPH HENDERSON, LI.B., 


(7 0) UU N Ss K F L, 1) R A Tf i A W. 


SHANGHAI : 
AMERICAN PRESBYTERIAN MISSION PRESS. 


s oe ow 


MPCCOLX XIX, 


The observations contained in the following paper are based 
upon experiences of the past six years, five of which I have spent 
as United States Consul at Amoy, and one, the last, as a practitioner 
in the courts of Shanghai. They are necessarily crude in form: 
one whose profession calls for the study of fourteen different systems 
of laws, written in as many languages and administered by as many 
courts, can have but little time for dressing his thoughts in 
polished English, or rounding off the rough and blunt points. 
While I have tried to refrain from personalities and partizanism, 
I have endeavoured to avoid that vagueness which is the habit of 
people who either have no well-defined opinions, or are so timid 
about expressing them that nobody ever suspects them of having 
any. My object is to call the attention of Mandarins, Ministers and 
Consuls, and others concerned in and for China, to what I believe 
to be a great need in this country--an International Court for 


the trial of mixed causes. 
J. J. Henperson. 


Shanghai, China, October 29th, 1879. 


AN INTERNATIONAL COURT FOR CHINA, 


—__-+$_~- > e = 


When the States of Christendom came to settle the provisions 
for establishing and carrying on commercial relations with China 
they thought it necessary to demand a concession of certain of the 
powers of sovereignty which are usually reserved to themselves by 
independant nations. The late Caleb Cushing, lawyer, statesman 
and diplomat, negotiator of the first treaty between China and 
the United States, shortly after his visit to this country in 1844, 
described the situation as follows : 


“The states of Christendom are bound together by treaties 
which confer mutual rights and prescribe reciprocal obligations. 
They acknowledge the authority of certain maxims and usages 
received among them by common consent, and called the law of 
nations , but which, not being fully acknowledged and observed by 
the Mohammedan or pagan states, which occupy the greater part of 
the globe, is, in fact, only the international law of Christendom. 
Above all, the states of Christendom have a common origin, a 
common religion, a common intellectuality; associated by which 
common ties, each permits to the subjects of the other, in time of peace, 
ample means of access to its dominions for the purpose of trade, 
full right to reside therein, to transmit letters by its mails, to travel 
in its interior at pleasure, using the highways, canals, stage-coaches, 
steamboats, and railroads of the country as freely as the native 
inhabitants. And they hold a regular and systematic intercourse 
as governments, by means of diplomatic + gress of each, residing in 
the courts of the others, respectively. All these facts impart to the 
states of Christendom many of the qualities of one confederated 
republic. 

* How different is the condition of things ont of the limits of 
Christendom! From the ter part of Asia and Africa, individual 
Christians are utterly excluded, either by the sanguinary barbarisin 
of the inhabitants, or by their phrensied bigotry, or by the narrow- 
minded policy of their governments. To their courts, the ministers 
of Christian governments have no means of access except by force, 
and at the head of fleets and armies. As between them and us, there 
is no community of ideas, no common law of nations, no interchange 
of good offices ; and it is only during the present generation, that 
treaties, most of them imposed by force of arms or by terror, have 
begun to bring down the great Mohammedan and pagan governments 
into a state of inchoate peaceful association with Christendom. ”’ 


Aceording to the Chinese, China was “the Middle Kingdom” 
and her people were men, while all outside of her dominions were 
barbarians, unworthy of the recognition or association of men. Her 
penal system was said to be barbarous and inhuman in the extreme, 
exhibiting the very refinements of cruelty itself. The finger nails 


[4] 


of men were sometimes pulled out by the roots to extort confessions 
of guilt, and when convicted, they were often either starved or put 
to death by the “slicing process.” Indeed all the imaginary horrors 
of the Buddhist hell were introduced into the experiences of life 
onearth. Her civil code was little or no better. It was charged 
that perjury, bribery and “the laws delays” corrupted and obstructed 
every avenue to civil justice. We were unwilling that our people 
accused of crime should be tried by native courts or according to 
Chinese laws, or that civil cases to which we were parties should be 
determined by them. Hence, we not only insisted upon having the 
rights of legation, of trade and travel in the country, but we 
demanded, and China conceded to us, the exclusive power to try and 
punish, according to our own laws, people of our respective nations 
who were charged with the commission of offences against law 
within the boundaries of her empire, a joint voice with the native 
courts in the determination of controversies between natives and 
foreigners which could not be amicably settled otherwise, and the 
right to regulate among ourselves, without interference on the part 
of China, disputes between foreigners of different nationalities. 
The following is the English text of some of the treaty provisions on 
this subject : 7 
AMERICAN TREATY OF 1858. 


“Art. XI.—AIl citizens of the United States of America in 
China, peaceably attending to their affairs, being placed on a 
common footing of amity and good-will with subjects of China, 
shall receive and enjoy for themselves and everything appertaining 
to them the protection of the local authorities of Government, who 
shall defend them from all insult or injury of any sort. If their 
dwellings or property be threatened or attacked by mobs, incen- 
diaries, or other violent or lawless persons, the local officers, on 
requisition of the Consul, shall immediately despatch a military 
force to disperse the rioters, apprehend the guilty individuals, and 
punish them with the utmost rigour of the law. Subjects of China 
guilty of any criminal act towards citizens of the United States 
shall be punished by the Chinese authorities according to the laws 
of China, and citizens of the United States, either on shore or in 
any merchant vessel, who may insult, trouble, or wound the persons 
or ek the poate of Chinese, or commit any other improper act 
in China, shall be punished only by the Consul or other public 
functionary thereto authorized, according to the laws of the United 
States. Arrest in order to trial may be made by either the Chinese 
or the United States authorities. . 


Art. XXIV.—Where there are debts due by subjects of China 
to citizens of the United States, the latter may seek redress in law ; 
and on suitable representation being made to the local authorities, 
through the Consul, they will canse due examination in the premises, 
and take proper steps to compel satisfaction. And if citizens of the 
United States be indebted to subjects of China, the latter may seek 
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redress by representation through the Consul, or by suit in the 
Consular Court ; but neither government will hold itself responsible 
for such debts. ; 


Art. XXVII.—All questions in regard to rights, whether of 
property or person, arising between citizens of the United States in 
China, shall be subject to the jurisdiction and regulated by the ~ 
authorities of their own government; and all controversies occurring 
in China between citizens of the United States and the subjects of 
any other government shall be regulated by the treaties existing — 
between the United States and such governments respectively, 
without interference on the part of China. : 


Art. XXVIII.—I£ citizens of the United States have especial 
occasion to address any communication to the Chinese local officers 
of government, they shall submit the same to their Consul or other 
officer, to determine if the language be proper and respectfal, and 
the matter just and right, in which event he shall transmit the same 
to the appropriate authorities for their consideration and action in 
the premises. If subjects of China have occasion to address the 
Consul of the United States they may address him directly, at the 
same time they inform their own officers representing the case for 
his consideration and action in the premises; and if controversies 
arise between citizens of the United States and subjects of China, | 
which cannot be amicably settled otherwise, the same shall be 
examined and decided conformably to justice and equity by the 
pubhe officers of the two nations, acting in conjunction. The 
extortion of illegal fees is expressly prohibited. Any peaceable 
persons are allowed to enter the Court in order to interpret, lest 
injastice be done,” eae 


BRITISH TREATY OF 1858. 


“Art. XV .—AIll questions in regard to rights, whether of pro- 
perty or person, arising between British subjects, shall be subject 
to the jurisdiction of the British authorities. 


Art. XV 1.—Chinese subjects who may be guilty of any criminal 
act towards British subjects shall be arrested and punished by 
Chinese authorities according to the laws of China. 

British subjects who may commit any crime in China, shall be 
tried and punished by the Consul, or other public functionary 
authorised thereto, according to the laws of Great Britain. 

Justice shall be oquitably and impartially administered on 
both sides. 


Art. XVIL—A British subject, having reason to complain of a 
Chinese, pe gel vom jee to the Consulate, and state his grievance. 
The Consul will inquire into the merits of the case, and do his 
utmost to arrange it amicably. In like manner, if a Chinese have 
reason to complain of a British subject, the Consul shall no less 
listen to his complaint, and endeavour to settle it in a friendly 
manner, If disputes take place of such a nature that the Consul 
cannot arrange amicably, then he shall request the assistance 
of the Chinese authorities, that they may together examine into the 
merits of the case, and decide it equitably.” | : 
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FRENCH TREATY OF 1558. 


“Art. XXXV.—When a French subject shall have complaint 
to make or claim to bring against a Chinese, he shall first state his 
case to the Consul, who, after having examined the affair, will 
endeavour to arrange it amicably. In the same manner when a 
Chinese has to complain of a French subject, the Consul shall 
attentively hear his claim and endeavour to bring about an 
amicable arrangement. But if in either case this be impossible, 
the Consul shall require the assistance of a competent Chinese 
official, and these two, after haying conjointly examined the affair, 
shall decide it equitably. 


Art. XXXVII.—If Chinese become in future indebted to 
French captains or merchants and involve them in loss by fraud or 
in any other matter, the latter shall no longer avail themselves of 
the combination which existed under the former state of things ; 
they may address themselves only through the medium of their 
Consul to the local authority, who shall neglect nothing, after 
having examined the affair, to compel the defaulters to satisfy 
their engagements according to ig te of the country. But, if 
the debtor cannot be found, if he be dead, or bankrupt, and is not 


able to pay, the French merchants cannot claim as against Chinese 
authority. 3 


In case of fraud or non-payment on the part of French 
merchants, the Consul shall, in the same manner, afford every 
assistance to the claimants, but neither he nor his government shall 
in any manner be held responsible. | 


Art. XXXVIII.—If unfortunately any fight or quarrel ocenrs 
between French and Chinese subjects, as also if daring the course 
of such quarrel one or more persons be killed or wounded, by 
fire-arms or otherwise, the Chinese shall be arrested by the Chinese 
authority, who will be nsible, if the charge be proved, for their 
punishment according to the laws of the country. With regard to 
the French they shall be arrested at the instance of the Consul, who 
shall take the necessary measures that they may be dealt with in 
the ordinary course of French law in accordance with the forms 
and practice which shall be afterwards decided by the French 
Government. 

The same course shall be observed in all similar circumstances 
not enumerated in the present convention, the principle being that 
for the repression of crimes and offences committed by them in 
~_ French subjects shall be dealt with according to the laws 
of France. | | 


Art. XXXTX.—Disputes or differences arising between French 
subjects in China shall, equally, be settled by the French authorities. 
It is also stipulated that the Chinese authorities shall not in any 
manner interfere in any dispute between French subjects and other 
foreigners. In the same way they shall not exercise any authorit 
over French vessels; these are responsible only to the ranch 
authorities and the captain, ‘ | 


PRUSSIAN TREATY OF 1861. 


“Art. XXXV.—Any subject of any of the contracting German 
States having reason to complain of a Chinese, must first proceed to 
the Consular Officer and state his grievance. The Consular Officer 
having inqdired into the merits of the case, will endeavour to arrange 
it amicably. In like manner, if a Chinese have reason to complain 
of a subject of any of the contracting German States, the Consular 
Officer shall listen to his complaint and endeavour to bring about a 
friendly settlement. If the dispute, however, is of such a naturo 
that the Consul cannot settle the same amicably, he shall then 
request the assistance of the Chinese authorities, that they may 
conjointly examine into the merits of the case, and decide it equitably. 


Art. XXXVII.—Whenever a subject of His Majesty of China 
fails to discharge the debts due to a subject of one of the contracting 
German States or fraudulently absconds, the Chinese authorities, 
upon application, by the creditor, will do their utmost to effect his 
arrest and to enforce payment of the debt. In like manner the 
authorities of the contracting German States should do their utmost 
to enforce the payment of debts of their subjects towards Chinese 
subjects, and to bring to justice any who fraudulently abscond. But 
in no case shall either the Chinese Government or the governments 
of the contracting German States be held responsible for the debts 
incurred by their respective subjects. | 

Art. XXXVITII.—Any subject of His Majesty the Emperor of 
China, having committed a crime against a subject of one of the 
contracting he States, shall be apprehended by the Chinese 
authorities and punished according to the laws of China. In like 
manner, if a subject of one of the contracting German States is 
guilty of a crime against a subject of His Majesty of China, the 
Consular Officer shall arrest him and punish him according to the 
laws of the state to which he belongs. 


Art. XXXIX.—All questions arising between subjects of the 
iain oo esgic States in reference to the right of property or 
person be submitted to the jurisdiction of the authorities of 
their respective states. In like manner will the Chinese authorities 
abstain from interfering in differences that may arise between © 
subjects of one of the contracting Geman States and foreigners. 

The treaties between China and other Christian states are 
similar to these in their provisions on the subject of jurisdiction: 

It may be interesting in this connection to see the provisions of 
the treaty between China and Japan on the same subject. The 
reasons for the mutual concession by each of these governments of 
judicial powers to the Consuls of the other in certain cases are not 
so apparent. It will be observed that no provision is made for the 
determination of controversies between Japanese and other foreign- 
ers in China, or between Chinese and other foreigners in Japan. 
Such cases, I presume, would be regulated by the treaties existing 
Letween these governments respectively, and Christian states. 
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JAPAN TREATY OF 1871. 


‘Art. ILI.—The system of government and the penal enactments 
of the two governments being different from each other, each shall 
be allowed to act in entire independence. There shall be no 
interference offered, nor shall requests for innovations be obtruded. 
Each shall aid the other in enforcement of the laws, nor shall either 
allow its subjects to entice the people of the other country to commit 
acts in violation of the laws. 


Art. VIII.—At the ports appointed in the territory of either 
government, it will be competent for the other to station Consuls 
for the control of its own merchant community. All suits in which 
they (the Consul’s nationals) are the only parties, the matter in 
dispute being money or property, it will fall to the Consul to 
adjudicate according to the law of his own state. In mixed suits, 
the plaint having been laid before the Consul, he will endeavour, in 
the first instance, to prevent litigation by friendly counsel. If this 
be not possible, he will write officially to the local authority, and in 
concert with him will fairly try the case and decide it. here acts 
of theft or robbery are committed, and where debtors abscond, the 
local authorities can do no more than make search for and apprehend 
the guilty parties. They shall not be held liable to make 
compensation. | ao 

Art. IX.—At any of the ports appointed, at which no Consul 
shall have been stationed, the control and care of the traders 
resorting thither shall devolve on the local authorities. In case of 
the commission of any act of crime the guilty party shall be 
apprehended, and the particulars of his offence communicated to the 

nsul at the nearest port, by whom she shall be tried and punished 
according to law. nats 


Art. X—At the ports named in either country, the officials 
and people of the other shall be at liberty to en natives for 
service, or as artisans, valk attend to commercial business. The 

rsons 80 woe shall be in order by the person so engaging 
Sati tala shall not allow then to eee ni foe of frand under 
any pretext. Still less shall he give rise to cause of complaint by 
giving ear to statements ad from illicit motives. In the case 
of any offence being committed by any person employed in the 
manner above mentioned, the local authority shall be at liberty to 
apprehend and punish the delinquent. The employer shall not 
favour or protect him. | 

Art. XI.— Whereas, it is the duty of the subjects of either power 
residing at the ports declared in either country to live on 
friendly terms with the native inhabitants, it is provided that they 
shall gc ging 37-3 to wear arms. Infraction of this po will pe 

unishable by a fine, accompanied by the confiscation of the arms. 
Residents as aforesaid shall attend b Beat to their own avocations, 
and whether residing permanently or for the time bein; vata ot 
they shall submit to the authority of their Consul. They shall not 
be allowed to adopt the costume of the country in which they may 
* Ratification of these ¢ the wearing of arms, refused by the 
wronaar vernal mers we Re tenedh cee Soh Rew 
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reside, nor to obtain local registration and compete at the literary 
examinations, lest disorder and confusion be produced. 


Art. XIII.—If any subject of either power connect himself at 
any of the open ports with lawless offenders for purposes of robbery 
or other wrong-doing, or if any work his way into the interior and 
commit acts of incendiarism, murder, or robbery, active measures 
for his apprehension shall be taken by the proper authority, and 
notice shall at the same time be given without delay to the Consul 
of the offender’s nationality. Any offender who shall venture, with 
weapons of a murderous nature, to resist capture may be slain in the 
act without farther consequences ; but the circumstances which have 
led to his life being thus taken shall be investigated at an inquest 
which will be held by the Consul and the local authority together. 
In the event of the occurrence taking place in the interior, so far 
from the port that the Consul cannot arrive in time for the inquest, 
the local authority shall communicate a report of the facts of the 
case to the Sound, | 

When arrested and brought up for trial, the offender, if at a 
port, shall be tried by the local authority and the Consul together. 
In the interior he shall be tried and dealt with by the local authority 
who will officially communicate the facts of the case to the Consul. 

If subjects of either power shall assemble to the number of ten 
or more to foment disorder and commit excesses in the dominions of ~ 
the other, or shall induce subjects of the other therein to conspire 
with them for the doing of injury to the other power, the authorities 
of the latter shall be free at once to arrest them. If at a port, their 
Consul shall be informed, in order that he may take part in their 
trial. If in the interior, the local authority shall duly try them, 
and shall officially communicate particulars to the Consul. In 
either case capital punishment shall be inflicted at the scene of the — 
commission of the offence. . 


Other clauses provided for the appointment of diplomatic and 
consular officers by the various treaty states and the exercise by 
them of the judicial powers ceded to these states respectively; rules 
were made by their legislative or executive departments for execut- 
ing these powers; the ministers and consuls, missionaries and 
merchants of Christendom came, and for nearly halfacentury they 
have been struggling to bring China into the great family of 
nations, to christianize her people, and to open up her broad domain 
to foreign commerce. Whatever success has been achieved in other 
respects, it is safe to say that as a system for the adjustment of civil 
cases arising under these treaties, the arrangement made has proved 
a failure. This can but be apparent to any one who has long been 
accustomed to observe its practical workings as frequently inter- 
preted and usually administered by the several officers exercising 
the ceded jurisdiction under the various conflicting and inappro- 
priate laws, ions, and orders governing the performance of 
That the interests of all parties to these compacts demand 
some new and different system for the administration of civil 
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justice in cases between foreigners and natives, and between 
foreigners of different nationalities, can not be doubted. It may not 
be necessary to make any material change in the way of funda- 
mental provision—no greater or different powers would seem to be 
needed by any of the governments interested; but regular jadicial 
tribunals, with powers and duties commensurate with the neces- 
sities of the situation certainly laid down and defined, an estab- 
lished rule of decision for all cases of conflict of laws, and a code of 
procedure that will enable the tribunals to effectuate their judg- 
ments, is a necessity to our present commercial condition in China. 


The communities of the open ports, composed mostly of 
natives, embrace people of nearly every nationality under the sun. 
They have a common interest in all that pertains to an immediate 
social and commercial intercourse. Together they carry on a 
foreign trade already of the annual value of near $200,000,000, and 
rapidly increasing. The amount of foreign capital employed in 
China is alone estimated at $250,000,000. The port of Shanghai 
affords a sufficient illustration of our general condition. It contains — 
a foreign population of at least 2,000, all of which is engaged in 
direct trade with the natives, In commercial importance it ranks 
fifth among the great emporiums of the world. Fourteen different 


courts, administering as many systems or sub-systems of laws, adju- 
dicate their differences according to the law of the defendants’ 
nation. 


The most important class of civil cases that come up for adjust- 
ment under these treaties are those between Chinese and foreigners ; 
next are those between foreigners of different nationalities; and 
lastly those wherein fereigners of the same nationality are partis. 
But it is scarcely possible for a cause of any commercial importance 
to arise that does not contain some mixture of parties—some element 
of internationality that renders imperfect the exclusive jurisdiction 
of any one of the treaty courts. : 

In one-half the cases between natives and foreigners, it may be 
assumed, accident, fraud, or breach of contract has placed the former 
in the advantageous but otherwise unmeritorious position of defen- 
dant—in possession of the subject of controversy. With a singular 
forgetfulness of the essential consideration that moved the states of 
Christendom to demand the concession of a joint voice in the deter- 
mination of dispates between natives and their own people respec- 
tively—the consideration that the native courts and laws were so 
objectionable to us that we were ugwilling that suits to which our 
people were parties should be decided by them—many foreign judicial 

officers in China are disposed to constrae away all our important 
cuncessions on this subjest.  Disregarding the obvious meaning of 
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the language of the treaties and following a rule which is only 
applicable among Christian states which practice substantially the 
same principles in the administration of civil jastico, and which 
from necessity, exercise absolute and exclusive jurisdiction in all 
suits against persons within their respective territories, they hold, 
on the one hand, that our ministers and consuls in China have only 
a right to be present at the trial of suits between foreigners and 
natives wherein the latter are defendants and watch proceedings on 
behalf of their countrymen, leaving it to the native officer to decide 
the cases; and on the other, that each of the foreign courts is a 
separate and independent tribunal, with the exclasive power to 
dispose of all suits between people of the state to which it belongs . 
and others where the former are defendants, according to such laws 
as that state may prescribe. 

No doubt this doctrine is in a great measure due to the disposi- 
tion which is manifested by some foreign officers to maintain for 
their people the attitude of complete and perfect exterritoriality in 
China—a status which was never contemplated for them by the 
treaty-makers, beyond the limits of criminal procedure and punish- | 
ments.* National vanity or the contenpt which a christian consul 
affects for a pagan judge has had its share of influence in excluding 
the latter from the bench where foreigners were defendants. 

It would be difficult to say upon whom the greatest incon- 
venience and injustice of this absurd construction falls. Those who 
insist upon it should bear in mind that such a construction must 
operate in both directions or not at all, and that while, on the one 
side, as I have already intimated, the very cases wherein it was 
deemed most important that we should have joint jurisdiction are 
by it thrown back to the original, the pagan, forum, they, on the other 
side, are advocating an unjust and unjustifiable usurpation of the 
powers of sovereignty belonging to the Chinese Government which 
is well calculated to teach the astute diplomats of China that treaties 
are chiefly useful as opening wedges for encroachments upon her 
sovereign prerogatives. 

__ If these provisions of the treaties mean anything they certainly 
give to the ministers and consuls of the treaty powers in China a 
joint jurisdiction, with all that jurisdiction implies, along with the 
Chinese courts, in all controversies between natives and foreigners 
which can not be amicably settled otherwise. This is as plain as 
that these same officers, by these same treaties, are given exclusive 
criminal jurisdiction over their countrymen in cases occarring in 
China, and far plainer than that any of them have exclusive authority 
to determine contested cases between Chinese subjects and foreigners. 


“Opp. Atty. Gen. U.S. Sol. 
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I am not aware that the voluntary appearance of a party as plaintiff 
before a court of special and limited jurisdiction has ever been held 
to give jurisdiction to such a court. 

Bat this construction of the treaties is not by any means 
followed in strictness, even by those who insist upon it as the true 
one. Many consuls who most strenuously oppose the right of 
Chinese officials to sit with them on.the trial of cases against their 
compatriots do not hesitate to exert all their power, through 
threats, in written correspondence, at personal interviews, and on 
the bench, to control the decision of suits by their compatriots 
against Chinese. 

The case of Duff and David against the Swatow Opium Guild, 
recently heard by the Toatai of Shanghai, very well illustrates the 
the working of the separate system of trials. Duff and David, 
two British subjects residing at Chinkiang, charged the Swatow 


Opium Guild, a large company of native opium dealers, with con- 
spiracy to prevent foreigners from selling opium at Chinkiang. 


They claimed that such a conspiracy constituted a breach of treaty, 
and alleged 12.000 taels damages to their business through the action 
of the guild. The suit was understood to have been brought in 

e “ Mixed Court” for Great Britain and China at Shanghai. 
At the hearing Arthur Davenport Esquire, H.B.M. Consul, occu- 
pied the bench with the Toatai, but on being asked by one of the 
(British) counsel for the defence to explain the constitution of 
the court, declared that he only appeared as H.B.M. Consul, to 
watch the proceedings on behalf of the British plaintiffs, and 
directed the counsel to address themselves to the Taotai, (It was 
possibly supposed by the Consul that the Taotai would not recog- 
nize members of the profession so much despised in China and not 
hitherto admitted to the bar of a native prefectural court. But if so, 
he was doomed to disappointment, for the Taotai bore with them (or 
was bored with them) throughout the trial. The Consul and plaintiffs, 
repeatedly during the hearing, complained that intimidation was 
being practised to prevent their witnesses from testifying, and of 
numerous other irregularities in the proceedings, and finally, at 
the close of the case for the plaintiffs, upon an intimation from the 
Taotai that he had failed to discover any evidence in support of the 
the charge against the defendants, left the court in evident disgust, 
the Consul carrying with him the exhibits-which had been admit- 
ted in evidence. 

However farcical the proceedings in this case were, with the 
plaintiffs themselves present in court, the Consul in a place on the 
judgment seat taking an active part in directing the hearing, and 
at last quietly walking off with the record when the result proved 
contrary to his wishes, his position on this occasion would scarcely 
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comport with the one which is customarily accorded to consuls 
who are permitted to appear before the courts of Europe or 
America “‘ to watch proceedings” on behalf of their countrymen. 

The attitude of Mr. Davenport regarding the constitution of 
the court was possibly an unwilling one on his part, and was due, 
no doubt, to Queen Victoria's order in council (of March 9th, 1865) 
reducing her Consul at Shanghai to the position of High Sheriff, 
and “ yesting all her jurisdiction civil and criminal, exercisable in 
China for and within the district of the consulate at Shanghai, 
exclusively in the Supreme Court”—a tribunal created by the same 
order, “All the jurisdiction, civil and criminal, exercisable by Her 
Majesty in China,” no more and no less, being the jurisdiction ceded 
to her by the Chinese Government in the treaty provisions before 
noticed—the exclusive power to try and punish British subjects 
guilty of offences against law in China, according to their own laws, 
and a joint voice with the Chinese authorities in the decision of 
disputes between Chinese and British subjects which could not be 
arranged amicably—it follows that he has no judicial function in 
any case. Indeed, he invariably denies having any judicial power 
when applied to by foreigners or Chinese who are weak enough to 
suppose that treaties have anything to do with matters in which 
Englishmen are concerned as defendants. - 

Inasmuch as the treaty between China and Great Britain 
makes no provision for “the Supreme Court” or any sch officers 
as a “chief justice” or the others who preside in it, and they act 
without exequater or other recognition from the Chinese Govern- 
ment, this court, of course, would not be permitted by the Chinese 
officials to exercise Her Majesty's share of the joint jariediction i in 


such a case. 
It thus happens that the- Her Brittanic Majesty, in this char- 


ateristic attempt to amend the provisions of a treaty without the 
concurretice of the other party to it, but with the intention, doubtless, 
of improving her miserable system of consular courts, has put aside 
at this port, the chief advantage conferred upon her by the compact 
with China, to say nothing of any question as to the validity of 
judgments of “the Supreme Court.” 

When, on the other band, it is remembered that this court, acting 
under orders from Her Majesty, assumes and exercises exclusive 
original jurisdiction in all suits against British subjects at Shanghai, 
and mesne appellate jurisdiction in all those at the other open ports ; 
that before any suit will be heard by this Court upon the complaint of 
a Chinaman (or a subject of any other foreign power) the plaintiff 
must. deposit with the court, besides the usual heavy fees of court, 
(2} per cent. on the amount sued for) a sum ranging from $500 
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downwards and liable to be increased, as security for the “costs” 
which the British defendant may incur in contesting the suit—which 
is to be tried according to his own law, in his own court, when no 
appeal from its decision will be allowed or heard save to Her 
Majesty’s Privy Council in London, at a further cost of little less in 
any case than one thousand pounds sterling—it may easily be under- 
stood how nearly the ordinary Chinese suitor, necessarily ignorant of 
all foreign law and procedure, is without available redress for wrongs 
committed at the hands of a British subject. In a country where 
the courts are practically beyond the reach of a large portion of the 
population on account of the expensiyeness of proceedings in them, 
and where the government itself is little given to regard the rights 
of weaker powers where its own interests or policy are involved, 
these things may not appear even strange. But to those who believe 
in respecting the rights of others and of dealing fairly and impar- 
tially with the rich and poor, the powerful and the weak, alike, they 
have the semblance of unjust usurpations of power and prerogative, 
dangerous to the very independence of the Chinese Empire. 

There are those who argue in favor of the validity of the 
Order in Council establishing H.B.M’s. Supreme Court for China 
and Japan, on the ground that, although the government of China, 
the ultimate source of all judicial power in this empire, has in no 
way authorized the establishment of such a court within its do- 
minions, or ceded to Her Majesty much of the jurisdiction which 
“the Supreme Court” habitually exercises, or consented to the 
manner in which it is exercised, ‘‘it is all right,” because China 
submits to it. Looking at the matter on principle, and considering 
the patient and forbearing nature of the Chinese as a race, one 
might as well say it is right to kick a Chinanian because he submits 
to being kicked, as any one knows he generally does when a 
Christian attempts such a liberty with him, so far at least, as any 
present demonstration is concerned. It by no means follows, how- 
ever, that he any the less feels the wrong that is being imposed. 
upon him, or will not attempt in some “way that is dark” to 
right it. Surely it will not teach him to believe in our boasted 
superiority in matters of law and justice, encourage him to adopt 
the ways of Christians because he thinks them more honest, or 
raise his estimate of the value of treaties. | 

Some two years since the U.S. Consuls in China were informed — 
by H. E., G. F. Seward, their minister at Pekin, that the Govern- 
ment at Washington had under consideration the question whether 
its treaty with China really meant what it seemed to say regard- 
‘ing this matter; and they were “instructed” to follow the view 
expressed by Mr. Att'y. Gen. Cushing until the opinion of the 
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government should be known. Mr. Cushing expressly rested his 
view on this point upon the doctrines and practice of the inde- 
pendent sovereign states of Christendom,* which I have already 
referred to, and, as I think, shown to be inapplicable to our condi- 
tion in China. Objection being made to Mr. Seward’s “instruction,” 
on the ground that it was not the province of the Minister to 
“instruct” Consuls as to their judicial duties, he declared that his 
“instraction” was not intended as an “instruction,” but simply 
as the “opinion” of the highest jadicial officer of the United States 
in China. 

What has been the result of the government's consideration, or 
what its present opinion on the question is, I am not informed. 

Until some improvement is shown in the judicial system of 
China, in my opinion, it would be dangerous to foreign interests 
here to have it understood that Chinese courts have the sole power 
to determine all suits between natives and foreigners wherein the 
former happen to be in the position of defendants. Justice has 
been defeated frequently enough by the failare of the joint courts 
to agree upon a decision—the natural consequence of a submission 
to a tribunal composed of two persons; or when the executive 
function involved has been left entirely in the hands of the native 
judge. Through bribery of yamen runners, the unsuccessful Chinese 
defendant often contrives to “beat” the Christian plaintiff on 
the execution. 

The clauses ceding to treaty states the right to adjust contro- 
versies between their respective citizens or subjects without inter- 
ference on the part of China were supposed to confer on them all 
the powers necessary for the purposes of justice in cases between 
foreigners of different nationalities, and indeed they have generally 
been found sufficient. While there are no special treaties between 
them on this subject, none are needed in order to carry out these 
stipulations. The states of Christendom have among themselves 
treaties of amity and commerce, which, as construed by the law 
and usage of nations, give to each of them the right to act com- 
pulsorily upon its own subjects or citizens at the suit of another. 
The exercise of this right, in obedience to international comity and 
the necessities of justice, is obligatory in all cases where it is 
reciprocated. 

But now and then there is a refusal of those very courtesies 
and acts of mutual assistance which are supposed to distinguish the 
Christian from the Pagan in his international relations, and with- 
out which it would be impossible for any one of ‘the treaty powers 
to administer justice under a set of complex, imperfect and depen- 
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dent sub-systems of jurisprudence, such as we have in China. The 
very object of the treaty concessions on the subject of jurisdiction— 
a desire to improve upon the pagan system—seems to be forgotten. 

The recent case of the bark “Vesuvius” against W. W. Parkin 
et al may serve as an example. This was an admiralty suit in 
personam in the U.S. Court for the Consular District of Shanghai, 
for balance of freight due under charter party. Both parties to 
the suit were American. The defendants all being absent from the 
district, and sufficient of their goods not being found therein to 
satisfy the demand of the libellant, his counsel moved the U.S. 
Consul General, Judge of the court, to request the Chief Judge of 
H.B.M’s. Court at Shanghai, to endorse a warrant of garnishment 
of monies belonging to the defendants in the hands of the Chartered 
Bank of India, Australia and China, a British corporation doing 
business at Shanghai. The Chief Judge refused the request, on the 
ground that he had not the power to comply with it. Thereupon, 
and upon reference to the treaty between China and Great Britain 
the Consul General addressed a similar request to H.B.M’s Consul, 
setting forth the circumstances of the case and explaining that in 
actions in personam under the admiralty system of the United 
States, when the defendants could not be found within the district 
of the court exercising jurisdiction, the attachment of their property 
was made for the purpose of compelling an appearance, and was 
necessary to give the court jurisdiction to pronounce a final judg- 
ment; that it would seem to follow, in view of our peculiar relations 
in and with China, that if the endorsement of the British authori- 
ties was necessary, as it was believed to be, to make such a writ 
valid and binding on a British subject, and such endorsement was 
refused, justice must in such case be defeated, unless some other 
procedure, not then contemplated, might be discovered. The 
request was that in furtherance of justice, the writ be approved — 
and endorsed, or that a similar or such other order or process as 
might be deemed proper and necessary to serve the ends of justice, 
be issued or caused to be issued ; and closed with an offer on the 
part of the Consul General to perform a like service when called 
upon. No reply or even acknowledgement to this last request was 
ever received. : 

But this precedent proved an awkward one for the British 
authorities. It was not long before H.B.M’s. Court had occasion to 
make an almost similar request of the U.S. Consul General. The 
latter, in refusing to comply with the request, said that while he fully 
recognized the great importance, in the ‘interest of justice, of tho 
various courts of Shanghai, international in character, assisting 
each other in the enforcement of their several mesne and final 


(17 J 

processes, and while as Presiding Judge of the U.S. Court he 
would go to the farthest limit of the true rule of comity for the 
purpose named, yet, unless that comity was reciprocal it could 
not remain effectual. 

The Chief Judge’s inability to grant the courteous request of 
the U.S. Court on this occasion cannot be attributed to the omission 
from the treaty between China and Great Britain of a clause 
giving to Her Majesty a right to take part in the settlement of 
disputes between British subjects and foreigners of other nation- 
alities without interference on the part of China. Such jurisdiction 
is habitually exercised by the court over which he presides. It 
must be admitted, however, that unless the power or duty of hear- 
ing and deciding controversies can be claimed by Her Majesty as 
a “privilege, immunity, or advantage” under the “ most favored 
nation clause,” this jurisdiction does not exist in her courts in 
China, but remains with the Chinese Government. 

The laws regulating the exercise of the ceded jurisdiction are 
as various as the treaty.powers are numerous. 

In the U.S. Courts it is regulated by the Revised Statutes. © 
The provision is as follows : 

“Sec. 4086. Jurisdiction in both criminal and civil matters 
shall, in all cases, be exercised und enforced in conformity with 
the laws of the United States, which are hereby, so far as is neces- 
sary to execute such treaties, respectively, and so far as they 
are suitable to carry the same into effect, extended, over all 
citizens of the United States in these countries, and over all others 
to the extent that the terms of the treaties respectively justify 
or require. But in all cases where such laws are not adapted to the — 
object, or are deficient in the provisions necessary to furnish suit- 
able remedies, the common law and the law of equity and admiralty 
shall be extended in like manner over such citizens and others in 
these countries; and if neither the common law nor the law of 
equity or admiralty, nor the statutes of the United States, furnish 
appropriate and sufficient remedies, the ministers in those countries 
respectively, shall, by decrees and ations which shall have the 
force of law, supply such defects and deficiencies.’’ 


No regulations worthy of the name have ever been promulgated 
by the American Ministers for China under the authority of this | 
provision, although they are much needed. One reason for this 
important omission, I suppose, is that the United States have 
seldom been represented at Pekin by a man capable of performing 
such a duty. " 

The Order in Council, before cited, regulates this jurisdiction 
in the British courts. = ~ : 

The ral provisions are that “all Her Majesty’s jurisdic- 
ti sasitiaialds fn Chins or in Japan for the’ judicial hear- 
ing and the determination of matters in difference between British 
subj or between foreigners and British subjects,—or for 
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admivistration or control of the property or persons of British 
subjects,—or for the repression or punishment of crimes or offences 
committed by British subjects,—or for the maintenance of order 
among British subjects,—shall be exercised under and according 
to the provisions of this Order, and not otherwise. 

Subject to the other provisions of this Order, the civil and 
criminal jurisdiction aforesaid shall, as far as circumstances admit, 
be exercised upon the principles of and in conformity with the 
Common Law, the Rules of Equity, the Statute Law, and other 
Law for the time being in force in and for England, and with the 
powers vested in and according to the course of procedure and 
practice observed by and before Courts of Justice and Justices of 
the Peace in England, according to their respective jarisdictions 
and authorities.”’ : 

In the French courts it is to be exercised according to the Code 
Napoleon ; in the German courts according to the Prussian code of 
1794, and the laws of those parts of Prussia where the code prevails, 
the civil procedure according with the code of procedure issued by 
the German Empire, and the laws of Prussia giving it effect; and so 
on, to the end of the list of treaty powers, with appeals to Pekin 
or San Francisco, Londo ve or Leipzic, etc., as the case may be. 

These laws in many and important respects conflict with the 
laws of China and with each other, and yet it is left to the several 
officers exercising judicial power in China to determine in cases as 
they arise what law shall be the rule of decision, the only restriction 
placed on their discretion being the treaty stipulation, seldom 
observed, that the determinations of the joint courts shall fall within 
the plastic rules of “equity.” Nearly all cases against foreigners 
being heard by the Consul-Judge alone, upon the voluntary petition 
of a Chinese subject, or a subject or citizen of some other foreign 
power, the laws of the state to which the court belongs being better 
known, are naturally preferred by it; and it is usual to disregard 
the rules of international comity where the application of a foreign 
law would operate prejadicially to the interests of the court’s own 
people and country. The grievance on this score is great. Such a 
condition of affairs, to be consistant with itself and jast to the people 
affected by it, necessitates at once an absurdity and an impos- 
sibility—a knowledge by each member of our mixed communities 
of all the laws enforced among us. Who but an Englishman can 
be presumed to know “the laws of England”—a system which 
_ arbitrarily separates all nature into “things legal” and “ things 
equitable?” and who of any country can be presumed to know 
“the laws of the United States” concerning that great body of 
matters which are regulated by the thirty-eight sovereign states 
composing the union, or ‘‘the common law” of the United States ? 
If any man should be fortunate enough to possess the knowledge 
nécessary to incet the requirements of the latter casé, he would find 
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it of but little use in one of the courts of the United States in 
China. Both the law and procedure under the Act of Congress 
quoted are as far from accordance with “the laws of the United 
States,”’ including the great principles of the Constitution, which 
are the very foundation of those laws, as are those of the most 
absolute monarchy in Europe, and in the majority of cases, the 
exercise of the jurisdiction conferred is but little nearer being in 
conformity with those laws. _ 

These conflicts often arise out of efforts on the part of foreign 
judicial officers to give effect to the bankruptcy laws of their 
respective states. The Chinese have no bankruptcy system of their 
own. So far from it that with them the son is responsible for the 
debts of the father. But the bankruptcy laws of Great Britain, the 
United States, and some other foreign states, have been enforced at 
the open ports with a shameless disregard of the rights of Chinese 
subjects and others. The facility with which insolvent British 
subjects are discharged from their debts and the unscrupulous care 
with which the securities of other people have been taken and 
distributed amongst British creditors, have long been subjects of 
scandal among natives and foreigners alike. To a Chinaman who 
has been taught that bankruptcy means hopeless ruin, and inability 
to pay one’s debts endless imprisonment, these things are difficult to 
understand, and are the cause of much disaffection. 

Statutes of limitation are unknown in China, and yet such 
laws haying relation to the remedy, and the remedy being pursued 
according to the /éx fori among the independent sovereign states 
of Christendom, Chinese suitors are not unfrequently surprised, 
when too late, to learn ‘that a claim, otherwise lawful, will 
not be enforced by a foreign judicial officer to whom he has 
applied for redress, because the action is barred by the statutory 
limitation which prevails in some foreign state of Europe or 

_ In the British and American courts many important cases are 
wholly unprovided for. British Consuls in China have no jurisdic- 
tion in admiralty. In cases of collision and others occurring at the 
open ports, great inconvenience sometimes arises from the want of 
authority in some one to issue summary admiralty process in rem 
or in personam. 

United States Consuls have jurisdiction in cases of contract 
only at the port where the contract was made, or was to be 
executed, and in fort, only at the place where the injury 
complained of was sustained. It must follow that when a party 
defendant has gone to some other port and remains there at 
the time the cause of action becomes ripe, the injared party is 
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without remedy, there being no provision for the service of the 
process of one Consular Court beyond the boundaries of its own 
district. 

Many foreign officers exercising jndicial functions in China are 
mere sinologues, who have spent their lives in a vain attempt 
to master a language the acquisition of which would exclude the 
possibility of judicial fitness in them. That a knowledge of the 
language of the people is regarded by the Chinese themselves as an 
unnecessary qualification for a judicial officer to possess may be 
inferred from the fact that, although different languages are 
spoken in every province in the ‘empire, by the law of China 
no one can be appointed to a judicial office in his native province, 
and that Chinese judges invariably employ local interpreters to 
translate the evidence of witnesses in court. 


Other judicial consuls possess barely sufficient knowledge of 
law, if any at all, to render them dangerous to their compatriots and 
troublesome to all others who have occasion to invoke their judicial 
aid, and make them positive obstructions to justice. 

It is encouraging to hear that the President of the United 
States has determined to appoint no man to a judicial consulate 
hereafter who has not been bred to the law. 


A consul invested with judicial power sometimes finds it 
difficult to distinguish the duties of a judge from those of a com- 
mercial agent, and there is a temptation, which is not always 
resisted, in deciding cases between people of his own nationality and 
others to follow the example of Sir Alexander Cockburn at the 
Geneva arbitration, and, even while on the bench as an arbitrator 
and judge, to “regard himself as in some sense the representative” 
of his own country, and decide accordingly. If a Chinaman is 
plaintiff he is always expected to give judgment for defendant. 
Why not? Is he nota “foreign representative,” and is it not a 
mere matter of ‘Chinese against foreigners” ? : 

The good dinners and other persuasives which “taipans’* and 
“headmen” are able to throw into and around “their representa- 
tive” has on occasions been suspected of tempering the justice of 
courts in China, both native and foreign; and it is not at all 
unusual for a consul to be approached privately and talked to or 
written to regarding @ cause pending before him by a party thereto, 
in the absence and without the knowledge of the other party. If 
he is an independent man and refuses to be thus degraded, he is 
accused of opposing the interests of his countrymen, and he may 
moh pees © sae Oe Pen eee te eee ae 
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him that he is “the representative” of some great country or other, 
and that his countrymen have a right to appeal to him for advice 
and asistance. | 

The consular officers of many of the treaty powers in China 
are merchants, and often of a different nation from the one they 
represent. It is well known the Chinese Government makes serious 
objection to the recognition of such persons as consuls, especially 
where judicial matters are involved. Itis not to be wondered at 
that they should dislike to occupy the bench with a man who may 
himself have been involved in a violation of the revenue laws of 
the country, or may even be indirectly interested in the issue of — 
the very case in hand. 

Many other cases of inconvenience, hardship or injustice due 
to our present incongruous and imperfect arrangement might be 


pointed out, but I forbear; to even refer to them all were an 
endless task. 


The remedy, and the only one, for all these evils is an Interna- 
tional Mixed Court, composed of judges appointed by the different 
powers concerned, with competence over all cases between natives 
and foreigners, and between foreigners of different nationalities. The 
plan upon which the International Court of Egypt is established, 
with suitable modifications, might be adopted. Foreign commercial 
interests in and with China are vastly greater than they are now 
or ever can be in Egypt. The Chinese judicial system is no less 
objectionable and no more likely to receive acceptable amendment — 
than the Egyptian system. 

It is understood that the foreign ministers at Peking are now 
jointly considering three great questions affecting the foreign rela- 
tions of China: likin, official intercourse, and procedure in mixed 
causes.. The former and the latter questions are of paramount 
importance, not only to the people and government of China, 
but to every nation having relations with her. While the 
ministers are in the mood for reforms, would it not be well for 
them to go a step further and consider what may be done 
towards the establishment of an International Court for China? 
One of its most useful ends would be the education of the 
aoe oot gray in the principles and practice of our improved 


Dicind ta tebebeiling scoount of the origin, jurisdiction and 
procedure of the International Court of Egypt. from the pen of the 
PU hi Batchelder, late of Saratoga Springs, N.Y., one of 
ore 6 ilgili number of the “* Albany 
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“THE INTERNATIONAL COURT OF EGYPT. 


On January 1, 1875, there was inangurated in Egypt, in 
pursuance of a special convention entered into between the seven 
great powers, an international tribunal, or “‘judicial organization 
for the trial of mixed processes.” 

There were established three chambers of mixed jurisdiction, 
styled tribunals of first instance: one at Cairo, the capital: one at 
Alexandria, the chief commercial city ; and a third at Ismailia, on 
the Suez Canal, bat since transferred to Mansoorah, the chief 
agricultural city and center of the cotton trade of the Delta: also 
a Court of Appeals at Alexandria. 

Each of the great powers, viz: the United States, England, 
France, Germany, Austria, Italy and Russia, were entitled to 
designate two members of the first instance (Supreme Court) and 
one member of the Court of Appeals. Should additional foreign 
judges be required by the necessities of service they were to be 
selected from the minor powers. This necessity has already required 
magistrates from Holland, Belgium, Denmark, Sweden, Norway, 
and Greece ; so that all the civilized governments are represented in 
the tribunals except Spain and Portugal. ea 

There was also instituted a ‘ Parquet,” at the head of which is 
a ‘‘ Procureur-General,” assisted by a suitable number of substitutes, 
or deputies. He has the right in person, or by deputy, to a seat in 
each tribunal, and is required by the Code to deliver his opinion or 
‘“‘eonclusions ” in a certain class of civil and commercial cases, which 
is done by an oral address to the court after the argument of counsel 
is closed. The function of Procureur-General, while resembling 
in some respects that of Attorney-General in the United States, 
especially in criminal proceedings, is peculiar to the courts of 
Continental Europe, and its characteristics and workings in connec- 
tion with the tribunal are a subject of considerable interest, which 
may be hereafter described. Kach tribunal is composed of sevon 
judges—four foreign and three natives. Five jadges constitute the 
quorum of a Chamber, maintaining always the same proportion 
between natives and foreigners. The presiding judge, or president, 
as he is desiguated, is, by right, accorded the foreigners, and is 
elected annually by a majority vot» of bis colleagues, and aside 
from his duties as ident of the Public Audiences, he is ch 
with the general discipline of the clerks, sheriffs and other employés 
of the Tribunal. — | 

The judges are immovable, either by the power ap pointing 
them, or by the Egyptian government, during the five years for 
which they were designated, but may be impeached for causes 
compromising their houor or integrity, the Cocrt of Appeals, or 
a composition of the different tribunals, forming the court for the 
trial of impeachment. It is stipulated that these tribunals shall be 
considered as an exporiment for the first five years; after which the 
powers shall determine whether to continue, modify, or abandon the 
system. as 
7 The tribunals are essentially international mixed courts, and 
any country. iment has been watched with great interest 
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throughout Europe, and their workings have already formed the 
subject of discussion in numerous international gatherings, besides 
various European periodicals and journals. 

The competence of the tribunals is defined by the treaty 
as follows : : s 

1. All “contestations” in civil and commercial transactions 
between foreigners and natives, and between foreigners of different 
nationalities. — | 

2. All “contestations” arising out of title or interest in real 
estate between all persons, even of the same nationality, 

8. The Egyptian Government, the Administration of the 
Dairas (the various private estates of the Khédive and his family) 
in all “ processes” with foreigners. | 

4. The tribunals, without power to adjadicate upon the public 
domain, or prevent the execution of an administrative measure of 
the Government, may adjadge, under the Civil Code, all prejudices, 
or injuries, against an acquired or established right of a foreigner, 
caused by or arising ont of any administrative act. | 

5. The iabansia subject to the usual restrictions of nationality, 
have general maritime bankruptcy jarisdiction. 

The “Statut Personnell,” or laws of succession, marriage, 
divorce, religious privileges, guardianship of persons and of property, 
etc., are excepted from the competency of the tribunals, this 
administration remaining in case of foreigners with their consuls, 
and in case of natives with the local Cadi. 

The penal competence is limited to offenses against the 
administration of justice; offenses against the judges, functionaries 
or employés ; ition to process, or any interference with the 
ope of courts, in which instances the provisions of the 
Penal Code, transcribed almost literally from the French Code, are 
pelt It has been found necessary to apply this penal quality 

requentily. 

The ‘Packie Governor of Cairo and the Prefect of Police, 
another Pacha, were each condemned to pay a heavy penalty for 
having or rather “impeded” an execution against the 
property of one of the members of the vice-royal family—an entirely 
new and unique demonstration of justice in this country. 

The composition of the criminal court is novel and worthy of 
consideration elsewhere. It combines the jury and magistrates 
into a tribunal in which both elements are merged, at the same 
time maintaining the best qualities of each. Three judges and four 
“assessors” or jurors (selected from the resident “ notables ’’) 
constitute the court. They hear the evidence and arguments, 
deliberate together, fix the sentence, which is determined by a 
‘majority, and pronounced at once by the presiding judge. 
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were submitted to and approved by the different powers, before 
being promulgated in this country. 

The law is sub-divided as follows : 

Code Civil, . 

Code of Commerce, 

Code of Commerce, Maritime, 

Code of Precedure, Civil and Commercial, 

Code Penal, 


Code of Criminal Instruction (for the preliminary examination 
of criminals and the investigation of crimes). 

The Codes comprehend every department of affairs, defining 
clearly each profession or occupation, and prescribing rules for 
their government. | 

The Statut Personnel,” which is excluded from the competence 
of the mixed courts, will be interesting to examine hereafter. 

The Code of Procedure is very simple and is followed in prac- 
tice in the most literal manner, the interpretations of French 
jurisprudence, which are adopted, are all in favor of a strict con- 
struction which has the merit of rendering its meaning certain, 
bat is, according to the light of the American system, narrow and 
illiberal, and often works serious hardships and a denial rather 
than a giving of justice ; especially in its restrictions in the depart- 
ment of parol evidence. It would seem that the system of evidence 
prevalent in Europe and followed here, was founded upon the 
theory that all business transactions should be in writing, and that, 
if parol proof be allowed, it must come from other sources than 
those most likely to be cognizant of the facts. 

The question naturally arises: Why should the different 

wers interest themselves to organize a system of judicature in 

igypt, and what necessity existed in this country rather than any 

other for the contribution of magistrates by the different nations to 
administer the laws ? 

The explanation is found in the exceptional and peculiar con- 
dition of society in this country, and the fact that the local laws, 
however wise and well adapted for the subject population, were not 
administered in a manner acceptable to the resident foreigner; and 
being founded upon the “Koran,” were not conformable to the social 
and business principles of that large element of the Egyptian popu- 
lation. It should 1g observed that, from the days of + Age eel lal 

of the present Ottoman Empire have been extensively colon- 
ized by Europeans. The condition of anarchy reigning for many 
centuries in Greece and Italy caused myriads of their inhabitants 
to seek a shelter in countries bordering on the south and east of 
the Mediterranean ; and the salubrions climate and productive soil 
of Egypt attracted most of these discontented spirits to her shores. 
In engl genie construction of the Suez Canal, and during the 
period our civil war, the lucrative advantages of the cotton 
culture, brought many thousands of French and English, who, in 
various capacities, have become permanent residents. In fact, 
Egypt was a sort of California or “Great West” for the adven- 
turous and f ing elements of Southern Europe. The result 
is, that is filled with resident foreigners, who unlike our 
emigrants, ing citizens and subjects of the adopted coun- 
try, but, on the contrary, having little desire to accept Ottman 
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naturalization; and there being no disposition on the part of the 
parent government to permit the expatriation of its subjects, 
this enormous accession to the Egyptian population, inclad- 
ing many generations born upon its soil, has continued to 
maintain its original allegiance. In order to provide for the protec- . 
tion and control of this element there grew up a sort of foreign ~ 
government and jurisdiction within these territories, by virtue of 
treaties and ‘capitulations,” consented to by or extorted from the 
Ottoman rulers, until, for the past half century at least, in a country 
where the natives were most heavily oppressed by the reigning 
despotisms, the ee possessed far more extensive rights an 
privileges than they enjoyed in their respective “ fatherlands.” 
In fact they enjoyed all the immunities and privileges accorded by 
their own national laws, and were at the same time exempted, or 
rather protected, from the ordinary obligations to the local govern- 
ment incident in civilized countries to citizenship or even temporary 
domicile. 

Naturally, under this system, the diplomatic agents and consuls 
became each for his own colony a sort of petty potentate. All legal 
proceedings, both civil and penal, were vested in the consular bodies ; 
and a system of consular courts was established which exercised an 
absolute sovereignty over its subjects, and often an arbitrary and — 
oppressive authority over nations, and not unfrequently the govern- 
ment itself, in their processes with foreigners. A crime committed 
by a foreigner, although against a native, was adjudged in the con- 
sular court ; and all demands of a civil character by natives against 
a forei must address the same jurisdiction. All appeals from 
the decision in first instance, lay to the courts of appeals and cassation 
in the country of which the magistrate was a subject. For example: 
appeals from the French consular court must be brought to the Court 
of A sls at Aix; of Italy, at Ancona; of Austria, at Triest; and of 
EK nd, at London. G hardship and frequent abuses and 
often a virtual denial of justice was the result. Its operations were 
extremely oppressive in matters of claims ar the Egyptian 
government. These claims were numerous and of every variety of 
character. Nearly all the furnishers of the government as well as 
of the Khédive, in his enormous private estates, were Europeans, 
and consequently all page poke ae a ae of quasi 
diplomatic i acs ion, ! uently the whole politi wer of 
a nation was brought to bear to aha a real or Giotitions demand 
of an influential foreigner. And on the other hand, if the claimant 
was weak and the demand of considerable importance, the ruler of 
E was not incapable of finding means to bring about a decision 
in his own interest without reference tothe merits. Too ie caer’ 
the ‘‘sword of justice’”’ was dextrously sheathed in a golden scabbard ! 

It has happened that the family of a deceased contractor, having 
a claim for a large and liquidated balance, actually died from 
starvation in awaiting @ consular decision which the government 
found means to delay. And on the other hand, the Egyptian 
government has been mulct in enormous damages for expectant but 
absolutely visionary profits in some failing private enterprise, which 
it had simply authorized to be carried on in the country ! 

_... The abuses, delays, conflicts and corruptiogs incident to this 
system and the of 


any uniform code of laws by which the 
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various and complicated affairs should be judged, led toa general 
desire for reform on the part of foreign litigants; and the govern- 
ment, in order to escape the force of the “capitulations,” readily 
consented to become “justiciable” to a regular system of “ organized 
justice.” 

The foreign governments, while recognizing the necessity of a 
uniform system of procedure, were not willing to surrender to 
Egypt all the guarantees enjoyed in behalf of their subjects, and, 
consequently, nearly three years of negotiation and discussion were 
consumed, during which many obstacles were encountered in adjust- 
ing and defining the limits of jurisdiction, the codes of laws, and 
the mode of designating the judges, when the treaty was concluded 
by which three international tribunals were established. 


The line of demarcation is purely that of cross-nationalities ; 
and not, as might be supposed, the difference of Mohamedan or 
Christian religious faith. 

All Ottoman subjects are imputed as natives, which includes 
the Copts (a very large body of Egyptian Christians), Syrian, 
Armenian, and many Greek Christians, while Persians, Moroccans, 
Algierans and many British Indians, although fervent Moslems, 
are classed as foreigners. So it often happens that two followers 
of the Prophet are found submitting their differences to a tribunal 
in which a majority are Christians. It is agreeable to state that 
the decisions are accepted with as little murmuring as characterizes 
similar transactions in Europe or America; and to-day the natives, 
who were naturally suspicious and distrustful in the beginning, are 
generally assigning their litigious demands against other natives to 
some “ foreigner” in order to create a mixed action ; and no native 
embarks in any extensive enterprise for the Khédive. or the govern- 
ment without a foreign partner or associate for the same motive. 


In practice the competence of the mixed tribunals is found to 
cover nearly all business transactions in this country, as most of 
the large capitalists, bankers and contractors are subjects or protégés 
of some foreign power. Even many native merchants and bankers 
have found it necessary, in order to secure protection against the 
exactions of the local authorities, to place themselves under some 
foreign administration, it being permitted to consuls by most of the 
European powers (but most happily prohibited by the United 
States) to accept protégés, in consideration of the payment of a 
stipulated annual fee, so that, in many proceedings, the sons of 
Abdallah Hassan and Mohamed el Ramidan, may figure as subjects 
of England or Italy. . Most of the wealthy Jews find protection 
under the Austrian fag. * : 

In bankruptcy cases, if there be one foreign creditor among a 
hundred of the same nationality as the bankrupt, it becomes a 
mixed proceeding and consequently of the competence of the mixed 
courts. | | 

The official languages are the Arab, French and Italian. __ 

There is, of course, a large corps of sworn interpreters attached 
to the tribunals, and when a unfamiliar to the magistrates 
is employed, it is at once translated if in writing, or interpreted if 
oe Seek ot thas (“dossier”) and the nts 

ost of t pers ina case (“dossier”) and umen 
(“ platdoirie ”’) sa brief (* conclusions”) are in French. "It fre- 
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quently happens that a proceeding in bankruptcy will develop a 
dozen different languages. Those in common use in commercial 
transactions are the Arab, Turkish, Greek, French, Italian and 
Hebrew ; the Jews love to keep their books and subscribe their 
obligations in their own sacred lan . The English, German, 
Armenian, eran sae h and Abyssinian are frequently found 
amongst the papers submitted. This confusion of tongues sometimes 
surpasses the learning of the most accomplished interpreters, but 
these difficulties are usually solved by transmutation through other 
languages to the judicial. | i 

The discrepancies in dates and money employed in the Orient 
are oftentimes more perplexing than the la uages. For instance, 
the 22d of February, 1879, Gregorian Bi ty is but the 10th of 
the same month by the Julian calendar, used by the Greeks, 
Russians and Americans. It is the 16th of Amchir, 1595, of the 
Coptic, and Ist Robiawre, 1296, of the Arabic or Mussulman 
calendar, while the Hebrews remind us of the creation by declaring 
this to be the 28th Chabat, 5639. The standard of values in this 
country is the piastre tariff, valued at about five cents. As all the 
foregoing dates are found in the commercial paper and general 
business transactions, and as all the various obligations are made 
payable in as many different kinds of money as there are nationalities, 
one can appreciate the difficulties in computing interest, or striking 
a balance, in making up the amount of a judgment. 

The Code requires that all decisions shall be in writing, with 
“ motives,” and either signed by all the judges hearing the argument 
or pronounced in open court in their presence. This rather un- 
nece: provision causes a large amount of labor, but it was 
deemed advisable that the rather inquisitive and suspicious public 
should be advised as to the motives and principles controlling all 
decisions. 

' The first judgments pronounced against the government were 
exceedingly distasteful to the Khédive, and he raised the point with 
the powers that the courts were absorbing and overruling his 
sovereignty. But he was informed that he must submit, having — 
consented to “sue and be sued”’ for at least five years. There was 
no remedy beyond the single appeal prescribed by the treaty. And 
now he submits as graciously as possible and pays as best he can. 
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Signed, sealed, and delivered in the presence of — 
: \ 


kay” The ae instructions must be muriioiiualy observed and complied with : 


_ Ist. The christian names must be written in the body of the bond in full, and so signed to the bond. 
2d. A seal to be attached to each signature. 
3d. Each signature must be made in the presence of two persons, who must sign their names as witnesses. 
4th. The United States attorney, or the Senator or Member of Congress of the district in which the sureties reside, must certify 
that they are sufficient to pay the penalty of the bond, if the sureties are citizens and residents of the United States. 
_ If the sureties are not citzens of the United States, their sufficiency to pay the penalty of the bond may be certified by 
: the Consul. 
Sth. Bond to be dated. 
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